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* Christoph Konig (Refugee Law Clinics, Deutschland)
* Dr. Bianca Sukrow (Refugee Law Clinics, Deutschland)
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Christoph Konig(christoph.koenig@rlc-deutschland.de)

Refugee Law Clinics, Deutschland

* Christoph Konig is doctoral researcher in contemporary legal history at Humboldt Universitét
and BSP Business and Law School in Berlin as well as lecturer for commercial law at
the Universitat Erfurt. He is a founder and former co-chair of the Refugee Law Clinic
movement in Germany and has a keen interest in all aspects of access to justice.

o HiS2 BSP YISOt BBE [f5ta HCHHAIE 20O WA QITKi0lT, 2EEE
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HANO| BE S0 7o B 21 Ut

* Refugee Law Clinics, Deutschland
S LOIMESRILRLOS S 3K 071 049l 012IKE S2i-EslE SUL 7ol Hol EE
00 329 HERZ, 3o1X2] wskiz U7t 3 HHE 52 Soff 31 HHE

Y BES Jdoks As SHZ ofl UL

21



| 2RI 2 &

Dr. Bianca Sukrow

Refugee Law Clinics, Deutschland

* Dr. Bianca Sukrow has been educated as a humanities scholar and systemic therapist.

Since 2016, they are director of the Law Clinic at Bucerius Law School in Hamburg,

Germany. Bianca is an active member of the German and the international law clinic

and access to justice network. They were co—chair of the umbralla organisation Refugee

Law Clinics Germany til 2020, when they were appointed chai

r of the advisory board

of the same organisation. In 2019, Bianca co—-founded an initiative that provides legal

aid for people detained for deportation in Northern Germany.
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Abschiebehaft
Abschiebungshaft
deportation detention in
Germany

Bianca Sukrow & Christoph Konig

History

1919 /1920 1. Deportation Code / 1. prison in Ingolstadt

1938 AuslénderpolizeiVO {,foreigners’ police”)

1965 AusldnderG (Foreigners’ Code) - max. 1 year
1990 max. 1,5 years

2009 BGH becomes relevant

2014 EuGH = Trennungsprinzip (,,separation principle®)

Since 2015 continuouse tightening of regulation
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Basics

* Uberstellungshaft (§ 2 XIV AufenthG):

* ,,Dublin“-custody

* up to 12 weeks
* Abschiebungshaft (§ 62 AufenthG):

* Custody awaiting deportation

* up to 6 months, in exceptional cases even 18 months
* Ausreisegewahrsam (§ 62b AufenthG):

* Custody to secure departure

* up to 10 days
* Zuriickweisungshaft (§ 15 V AufenthG):

» Refusal of entry custody

* up to 6 months, in exceptional cases even 18 months
* Zuriickschiebungshaft (§ 57 Il AufenthG iVm. §§ 62, 62a AufenthG):

* Removal custody

Basics

* Basic requirements
* Obligation to leave Germany
* (significant) risk of flight = can be based on different indications

* Deportation detention is not criminal detention
* Obligation to leave is not affected by challenges to detention
* Right to stay is not considered by proper court = civil courts

* No court-appointed counsel, people must pay for a lawyer, which
many cannot afford
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Person of trust

* No court-appointed counsel, but sort of substitute named ,,Person
des Vertrauens” (person of trust)

* Anybody can be named by the detainee, no formal qualification
necessary (whereas ALL other forms of legal counselling are strictly
regulated)

* Person of trust acts in his/her own name, no representation of the
client

* Almost all legal interventions possible starting from the moment of
nomination (lawyers can also act retroactively, persons of trust
cannot)

Normal procedure

* Request by immigration authorities to local civil court (Amtsgericht / AG)
* Hearing of the concerned party at the local civil court
* Decision by local civil court
* Arrest order
* Release
* Application to regional court (Landgericht / LG)
* Hearing of the concerned party at the regional court

* Decision by regional court
» Confirmation of arrest order
* Repeal of arrest order

* Application to Federal Court of Justice (Bundesgerichtshof / BGH)
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Statistics on lawfulness

(Gathered by Peter Fahlbusch, no official statistics available; numbers as of
November 2021)

* Lawyer Fahlbusch representet 2.167 people detained for deportation
between 2001 and 2021

* 1.115 of the clients (=51,5%) were detained illegally according to final
judgement

* On average, each client was imprisoned illegally for 26 days (some just a
few days, others for months)

(similar numbers reported by Frank Gockel, who also represented several
thousand detainees in the course of the last 25 years)

Conditions of detention

* Very similar to penal detention, though no crime comitted

* Euphemistic dictum by people supporting deportation detention:
,Deportation detention is like residing minus freedom.”
In fact:
* walls are six metres high and end in barbed wire
* visits are extremely restricted
* women often experience conditions of solitary confinement

* private communication tools often must not be used (often results in
absolute loss of contacts)

* often sanctions seem even more arbitrary than in penal detention
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Conditions of detention

* ECJ decision C-519/20 of 10.03.2022 [not yet published in English]
* Deportation detainees must not be detained in ,prison like” facilities
(meaning: they must not be detained together with criminals; deportation
detention centres still look and feel like prisons)
* If —in emergency situations — deporation detainees are detained in prison-
like facilities the civil judge has to consider if there really is an emergency

Recommendations

* yes, make sure you have a court reservation system,

* but make sure detainees get a court-appointed (=paid by public) lawyer
who is at the same time unattached to the court and not subjected to
public directives, too!

* make sure there is a clear and easy to access way to challenge detention
orders and appeal to higher courts (even if you have court-appointed
lawyers, detainees should also be able to appeal personally)

* make sure visitors (family, friends, social advisers, etc.) and independent
organisations like refugee rights initiatives and aid groups have the right to
3ccess the detention facility AND have confidential conversations with the

etainee

* make sure detainees can keep their private mobile phones (with all their
contacts, which they don't have if they get a loan device) and have
nonrestricted access to the internet
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Abschiebehaft
Abschiebungshaft
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(International affairs Coordinator, Taiwan Association for Human Rights)
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Xin-yi Liao (xy@tahr.org.tw)
International affairs Coordinator, Taiwan Association for Human Rights

® Xin-yi Liao is the International Affairs Coordinator of Taiwan Association for Human
Rights. She is in charge of channeling bottom-up initiatives of grassroots activists
and legal practitioners onto supranational networks, strengthening solidarity
between human rights defenders, as well as soliciting transnational benefactions.
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¢ Taiwan Association for Human Rights
Taiwan Association for Human Rights is one of its nation's longest-running advocacy
groups established during the Martial Law era in opposition to the late authoritarian
regime. The organization has contributed to various pivotal events of Taiwan's
democratization, and is now focusing on strengthening legislative safeguards for
freedom of expression, privacy and data autonomy, adequate housing, asylum and
refuge, as well as fair working conditions in deep-sea fishing.

As a part of a coalition for migrant empowerment, the organization’s campaign for
improving the immigration system predates the official inception of the National
Immigration Agency. Strategic litigation, lobbying and consultation are methods adopted
to promote structural reforms.
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Conference Paper for
Improving the Immigration Detention System
2022 International Symposium

The Caseof Taiwan
Liao Xin-yi
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Bundesgebiet; Aufenthaltsgesetz.
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6) Gesetz iiber das Verfahren in Familiensachen und in den Angelegenheiten der freiwilligen
Gerichtsbarkeit.

7) BVerfG, 07.09.2006 - 2 BvR 129/04. KeBler, Hofmann(Hrsg.), Auflinderrecht, 2.Aufl., 2016,
AufenthG 8§62 Rn.77 =,
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Arms to Public Backlash, August 2020, p. 23.
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Country Report - Immigration Detention in Germany: From Open Arms to Public Backlash,
August 2020, p. 22.
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11) AARRL B/ U AR S-fuete] AR SA| Ao sfdohs 7182 ok, SYEF7 533
HE tjisto] AR GA o ohAgtk 7)ol

12) CESEDA, Article L.551-1. CESEDAE ‘Code de l'entrée et du séjour des étrangers et du droit
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14) CESEDA, Article L.551-7.
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16) LOI n° 2016-274 du 7 mars 2016 relative au droit des étrangers en France.

17) CESEDA, Article L.512-1-1ll. 72273} &7 o]0l ZAE A st 282 P HYo] EE3I}.

18) CESEDA, Article L.512-1-1I.
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20) Stefanelli, Judicial Review of Immigration Detention in the UK, US and EU - From Principles
to Practice, Blommsbury, 2020, pp. 69-72.

21) Immigration Act 2016, SCHEDULE 10.
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23) Stefanelli, op. cit., p. 70.
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24) Home Office, Immigration returns, enforcement and detention-General Instructions - Judicial
Review and injunctions, version 21.0, 22 April 2021( https://assets.publishing.service.gov.
uk/government/uploads/system/uploads/attachment_data/file/979820/judicial-reviews-ch
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25) Stefanelli, op. cit., p. 70.

26) Ibid., p. 71.

27) 1bid., p. 72.

28) Ibid.
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2019, p. 9 F=x.
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32) INS v. St. Cyr, 533 U.S. 289, 311 (2001).

33) Congressional Research Service, op. cit., pp. 15-17 &Z.
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Marta Gionco (marta.gionco@picum.org)
Advocacy Officer, PICUM

* Marta Gionco is Advocacy Officer at PICUM, the Platform for International Cooperation
on Undocumented Migrants, where she works on migration policies with a focus on
detention, deportation and criminalisation of solidarity. She previously worked on human
rights defenders protection for the World Organisation Against Torture (OMCT). She holds
a Master in Laws and a MSc in Migration, Mobility and Development.
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@ PICUM

UNI IGRANTS

PICUM Guidance On Preventing And
Addressing VulnerabilitiessIn' Immigration
Enforcement Palicies

Marta Gionco,

Advocacy Officer,

PICUM
marta.gionco@picum.ofg

Brussels, Belgium

W) oraa sociry Q\A{,K\ SIGRID RAUSING TRUST Epim S ADESSIUM

PLAT N
UNDOCUMENTED MIGRANTS

+ Published in 2021, outcome of 2 years research

* Analyses the impact of pre-return detention on individuals' lives and
(mental) health and the exacerbation / creation of situations of
vulnerability

* Analyses the relevant EU and international legal framework on
vulnerability and immigration detention (pre-return)

+ Comparative analysis of vulnerability screening in Belgium, Greece, the
Netherlands, Spain and the United Kingdom (information collected through
members)

* Main findings: inconsistencies in the way vulnerability is defined and
assessed > non-detection of vulnerabilities
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EXECUTIVE SUMMARY . . . 5
INTRODUCTION g % 10
I1.DETENTION IS ALWAYS HARMFUL, DISPROPORTIONATE AND INEFFECTIVE n
IIl.DEFINING VULNERABILITY 13
A The legal framework 3

IILVULNERABILITY SCREENING AND ASSESSMENT. 2

IV.INSUFFICIENT ACCESS TO LEGAL AID, SERVICES AND NGO ACCESS TO DETENTION CENTRES. .34

@ PICUM
V.DETENTION OF CHILDREN. 39 INCOCUMENTED MGRANT:
CONCLUSION 4 Executive summary
available in English;
RECOMMENDATIONS 48

French; Spanish and
Dutch

@ PICUM

PLATFORM FOR NTERNATIONAL COOPERATION ON
UNDOCUMENTED MIGRANTS

* JRS, 2010: 680 interviews show that even short periods of
detention increase vulnerability

 No evidence that more detention
leads to higher return rates Mirmos®) D o

* Violates human rights law -

+ PICUM advocates to end
immigration detention
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@ PICUM

UNDOCUMENTED MIGRANTS

* Positive obligation to protect individuals in situations of
vulnerability & not detain them (WGAD, 2018)

+ Under international law, specific safeguards apply to: children,
victims of torture, victims of THB, women in detention, pregnant
women, LGBTIQ+, people living with a mental illness, people with
disabilities, stateless people (sources in report)

@ PICUM

UNDUCUMENTED MIGRANTS

* No commonly agreed definition in international and EU law on
vulnerability in the context of migration

* Return Directive, art. 3 + 15: obligation to “pay particular
attention”

 RD + all MS analysed: group-based + focused on pre-existing
personal factors

* Mostly exhaustive
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@ PICUM

PLATFORM FOR NTERNATIONAL COOPERATIONON
UNDOCUMENTED MIGRANTS

* NL, SP, EL: no standard vulnerability screening or assessment procedure
before or during immigration detention

* Vulnerabilities in practice can be raised by migrants, lawyers or medical
professionals, but no official procedure prior or during pre-return
detention

* BE, UK: some forms of screening, but outcomes balanced against
migration control purposes - people with vulnerabilities still detained

* BE: form completed by police, focuses only on art. 3 + medical staff can
formulate objection

+ UK: vulnerability raised by detainees or other people, then balanced
against other factors (e.g. length of detention). In 2018, 77,6% of people
considered vulnerable remained in detention

® PICUM

PLATFORM FOR NTERNATIONAL COOPERATION ON
UNDOCUMENTED MIGRANTS

« Insufficient access to legal aid and services

o Practical obstacles to accessing legal aid (including limited/uncertain
funding, remoteness of detention centres, waiting periods) and medical
care. Particularly lacking in de facto detention (e.g., police stations in EL)

o Insufficient access to interpretation while accessing services & in
decision-making processes

o NGOs face restrictions / difficulties in accessing centres (in all countries
they have access but not always complying with the standards of the
European Committee for the Prevention of Torture and Inhuman
Treatment (CPT), which require visits to be frequent and unannounced).

= Further hinder identification of vulnerabilities
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@ PICUM

UNDOCUMENTED MIGRANTS

* Gender-specific needs and vulnerabilities often overlooked

+ Women face particular obstacles (deprived of access to hygiene
products, pervasive sexual harassment, male guards, more delays)

+ Men are often excluded by definitions, but often face specific
vulnerabilities (e.g. for young age, experience of trauma and
abuses, migratory journey). Centres more densely populated.

 LGBTIQA+ people regularly face discrimination, sometimes
solitary confinement, detained according to sex and not gender

@ PICUM

UNDOCUMENTED MIGRANTS

* High incidence of mental health illnesses in detention (very high levels of
depression in four out of every five detainees; Brook House: 51% at risk of
suicide)

*Mental health often not mentioned in legal definitions of vulnerability (BE, ES,
NL and Return Directive).

*  Exhaustive definition does not consider impact of detention / migration policies
themselves on vulnerabilities

* In practice, mental health issues often dismissed and psychologists not available

* BE, ES: solitary confinement (which is also a punitive measure)
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® PICUM

PLATFORM FOR NTERNATIONAL COOPERATIONON
UNDOCUMENTED MIGRANTS

* Clear evidence shows negative impact on child development

*UN experts agree that it's against BIC and it's a violation of HR. GCM:
governments commit to end child detention.

* EU: RD imposes obligation to take into account BIC (RD, art. 5); but
allows CD as last resort

*2019: at least 330,000 children detained for migration-related reasons
every year, in at least 77 countries.

* Children are detained in all 5 countries analysed in the report, e.g.
when age is contested (BE, EL, ES), when suspected of a crime or do
not comply with reporting duties (NL)

* Particularly at risk of prolonged detention

+ Statelessness is not considered a factor of vulnerability in the definition

* Inall countries analysed, no obligation to identify country of removal
before the decision to detain is taken

- Frequently detained even if there's no reasonable prospect of removal
(in violation of at 15(4) RD)
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@ PICUM

PLATFORM O TIONAL COOPERATION O
UNDOCUMENTED MIGRANTS

1. Definitions of vulnerability should be based on an open-ended list,
which takes into consideration the intersectional nature of vulnerability
as well as vulnerabilities caused by detention itself

* Mental health issues should be explicitly included as well as gender
specific vulnerabilities

2. States should develop clear vulnerability screening and assessment
procedures in close cooperation with civil society organisations

¢ The procedures should be transparent, motivated in writing and
accessible

® PICUM

PLATFORM FOR NTERNATIONAL COOPERATION ON
UNDOCUMENTED MIGRANTS

3. There should be a clear legal obligation to screen and assess individuals’
vulnerability before a decision to detain is taken + repeated on a regular
basis

¢ Vulnerability should always be determined and assessed on an
individual basis and by a multidisciplinary team

4. Access to services: interpretation whenever needed, free access to legal
aid, access to medical screening before detention, NGOs’ access to
detention centres are key to ensure that vulnerabilities are timely detected
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THANK YOU !

® PICUM

PLATFORM FOR INTERNATIONAL COOPERATION ON
UNDOCUMENTED MIGRANTS

Contact;

Marta Gionco- Advocacy Officer
marta.gionco@picum.org

https://picum.org/
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EXECUTIVE SUMMARY
INTRODUCTION
|.DETENTION IS ALWAYS HARMFUL, DISPROPORTIONATE AND INEFFECTIVE

1. DEFINING VULNERABILITY

1L VULNERABILITY SCREENING AND ASSESSMENT.

IV.INSUFFICIENT ACCESS TO LEGAL AID, SERVICES AND NGO ACCESS TO DETENTION CENTRES.

V.DETENTION OF CHILDREN

CONCLUSION . .

RECOMMENDATIONS
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The Case for Alternatives to Detention (ATD)"
— Concept, benefits and promising practices —

Min Jee Yamada Park
(Asia Pacific Program Officer, International Detention Coalition)

Introduction

While people have migrated throughout human history, immigration
detention is a relatively recent global phenomenon that has spread across
many regions of the world over the last thirty years. The increasing use
of immigration detention as a migration governance tool is a key

manifestation of a growing global trend to criminalise migrant?) communities.

The experience of immigration detention has many damaging and
enduring effects on individuals. This includes debilitating physical and
mental health impacts that are felt well beyond the period of detention,
and often for an entire lifetime. The impacts of detention must be seen
through an intersectional lens. This means understanding that people have
diverse and intersecting identities, and are impacted in very specific ways

according to their particular situations of vulnerability.

After thirty years of growing immigration detention systems across the

1) This paper takes its contents largely from IDC’s key publications on ATD. This includes
‘There Are Alternatives: A Handbook for Preventing Unnecessary Immigration Detention
(revised), 2015’, ‘Using ATD as a Systems Change Strategy, 2022', ‘Gaining Ground:
Promising Practice to Reduce and End Immigration Detention, 2022, and ‘Immigration
Detention and ATD in the Asia Pacific Region, 2022.

2) Note that the term ‘migrant’ is used as an umbrella term in this paper. The term is
used to refer to the people on the move across an international border, regardless
of their legal status and whether the move was voluntary or involuntary. This can
include refugees, asylum seekers, migrant workers and many other groups.
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world, the results are clear: immigration detention creates severe harm at
personal, community, and systemic levels, and its human and financial costs

make it unsustainable for the future.

In terms of solutions to the widespread use of immigration detention,
there is ample evidence that Alternatives to Detention (ATD) lead to better
outcomes for individuals, communities and governments.3) ATD programmes
prove that detention is not necessary during the immigration process, and

cases can be resolved while people are free in communities.

What is ATD?

There is no universally recognised definition of ATD. Therefore, ATD is
interpreted in different ways, including legal, conceptual, academic and
practical interpretations. The lack of a universal definition also leads to
different actors using the term ATD to describe a broad spectrum of

practices and approaches.

IDC defines ATD as a range of laws, policies and practices by which
people at risk of immigration detention are able to live in the community,
without being detained for migration-related reasons. ATD can involve a
range of interventions in areas of migration governance that ensure liberty
and rights, individual screening and assessment, placement options, and

case management to facilitate fair and timely case resolution.

While some ATD may involve restrictions on people’'s freedom of
movement, these cannot be at a level that would amount to deprivation
of liberty. According to international law, the difference between a

restriction of freedom of movement and deprivation of liberty is one of

3) Sampson, R., Chew, V., Mitchell, G., and Bowring, L. (2015) ‘There Are Alternatives: A
Handbook for Preventing Unnecessary Immigration Detention (revised), International
Detention Coalition, pp. 9 - 15
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degree of intensity rather than nature, with deprivation of liberty being de
facto detention or “alternative forms of detention”. Alternative forms of
detention can take many different forms and cannot be considered as ATD.

They can include the following circumstances.

e Closed shelters or reception facilities that people are not allowed to

leave. Closed “shelter” models are often purported to support or
protect individuals from harm, but they have been shown to
arbitrarily restrict access to rights and services.

e Remote or physically isolated locations in which natural geography

is used to severely curtail freedom of movement and access to rights,
sometimes coupled with strict curfews.

e Screening at international borders or transit zones where restrictions

go beyond typical screening and identification processes. For
example: temporary custody in stations, ports and airports or any
other facilities where people remain under surveillance, are
transferred against their will, or remain in the custody of government
officials pending transfer (e.g. in the case of deportation).

e Flectronic monitoring or tagging is a controversial form of

surveillance which involves an electronic device that is physically
fitted to a person and cannot be removed, allowing for constant
monitoring by government officials. Electronic tagging can involve
substantial or complete deprivation of freedom of movement and
liberty.

e Onerous conditions or restrictions applied under the auspices of

“ATD” that are not lawful, necessary and proportionate, and comport
with the same test for non-arbitrariness of detention discussed
above.9 Overly onerous conditions or restrictions of personal liberty

may be arbitrary and constitute de facto detention.>

4) UN Committee on the Protection of the Rights of All Migrant Workers and Members
of Their Families (CMW), Joint General Comment No. 5 (2021) on migrants rights to
liberty and freedom from arbitrary detention, CMW/C/GC/5, para. 51.

5) See, e.g., ECtHR, Guzzardi v. Italy, where the court found the applicant was in fact
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Global Trends

Over recent years, there has been growing momentum at the national,
regional and global levels to move away from the use of immigration
detention as a migration governance tool by expanding the use of ATD.
Some of this has been propelled by the COVID-19 pandemic, which had
a profound impact on international migration and migration governance.6
In a number of cases, promising practice has been developed or adopted
in order to work towards reducing and ending immigration detention and/or
an increased use of alternatives. Many of these promising developments are
not substantively new; for many vyears, ATD has been included in
international law as a key legal safeguard to prevent arbitrary detention and
ensure the right to liberty.”?) Increased enthusiasm around and use of ATD
has not led in all cases to an associated reduction in immigration detention.
Yet this momentum is nonetheless indicative of a growing recognition that
migration management systems that do not make use of immigration
detention - or which use immigration detention to a lesser extent - are

possible, and that effective alternatives exist.

Globally a range of UN human rights bodies,8 international? and regional

deprived of his liberty when confined to a small island and subject to a curfew,
reporting requirements, and restrictions on movement and communications.

6) International Detention Coalition (2020) Room for Hope. IDC Briefing Note: An
overview of promising alternatives to detention in the era of COVID-19.’

7) UNHCR (2012) ‘Guidelines on the Applicable Criteria and Standards relating to the
Detention of Asylum-Seekers and Alternatives to Detention’

8) For example, UN Committee Migrant Workers, General comment No. 5, 2021 UN
Special Rapporteur on the Human Rights of Migrants, Report on ending immigration
detention of children and seeking adequate reception and care for them, 2020; UN
Committee on the Rights of the Child and UN Committee on Migrant Workers, Jjoint
General comment no. 4 and no. 23, 2017.

9) See for example, UN Network on Migration Working Group on Alternatives to Detention here
https://migrationnetwork.un.org/thematic-working-group-2-alternatives-detention;
IOM, Quick Guide on Alternatives to Detention, 2019; UNICEF, Alternatives to Detention for
Children, updated 2019, UNHCR, Alternatives to Detention tools available online here:
https://www.unhcr.org/search?page=search&skip=0&docid=&cid=49aea9390&scid=53aa
926a6&comid=56b0b4534
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entities, and civil society groups have supported governments to implement
ATD.10) Through different global frameworks, such as the Global Compact
for Migration,!!) the Committee on Migrant Workers General Comment No.
5 and many others,12) governments across the globe have committed to
developing and supporting non-custodial ATD with the goal to reduce and

end immigration detention.

Further, governments are increasingly exploring ATD, ranging from
scoping studies and small-scale pilot projects to significant policy
developments and systemic change.13) This has led to shifts that include
the adoption of laws and policies enshrining non-detention or setting out
ATD, the introduction and scaling of community-based pilot projects,
establishing screening, assessment and referral mechanisms that help to
reduce the use of detention, as well as the development of alternative care
arrangements for children which - in the best cases - integrate migrant

children directly into national child protection systems.

10) For example, Council of Europe, Practical Guidance on Alternatives to Immigration
Detention: Fostering Effective Results, 2019: Council of Europe, Commissioner for
Human Rights, Human Rights Comment, High time for states to invest in alternatives
to migrant detention, 31/01/2017; Inter-American Commission on Human Rights,
Human Mobility Inter-American Standards, 2015; the Inter-American Principles of the
Human Rights of all Migrants, Refugees, Stateless Persons and Victims of Human
Trafficking, 2019; and Migration for Southern Africa Dialogue (MIDSA) Conclusions and
Recommendations 2016.

11) UN General Assembly (2018) ‘Global Compact for Safe, Orderly and Regular Migration’,
A/RES/73/195. With Objective 13 of the GCM, States reiterated existing human rights
obligations and provided guidance to operationalise them by committing to “Use
immigration detention only as a measure of last resort and work towards alternatives’.

12) UN Committee on the Protection of the Rights of All Migrant Workers and Members
of Their Families (CMW), Joint General Comment No. 5 (2021) on migrants’ rights to
liberty and freedom from arbitrary detention, CMW/C/GC/5. GC 5 restated that States
have an “[o]bligation to consider alternatives to detention before imposing detention
in each individual case” and particularly promoted ‘community-based non-custodial
measures that include case management and other forms of support, are adapted to
the specific needs and vulnerability of each person or family, and which allow people
to live freely in their communities”

13) See Sampson, R., and Mitchell, G. (2013) ‘Global Trends in Immigration Detention and
Alternatives to Detention: Practical, Political and Symbolic Rationales’ in Journal on
Migration and Human Security Volume 1 Number 3, p. 98.
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Why choose ATD?

Detention has proven to be an overly expensive and ineffectual way of
managing migration.14) It is rarely conducive to case resolution — a shared
objective of governments and migrants — or to finding durable solutions for
people on the move. While immigration detention is often used to manage
irregular migration and limit the entry of irregular migrants to the territory,
there is no empirical evidence to suggest that the threat of being detained

deters irregular migration.15)

Findings from IDC’s global research on ATD practices demonstrate that
ATD provides a range of benefits for both migrants and governments. A
number of ATD pilots and programmes around the world have already been
formally evaluated. They demonstrate how ATD can be better for people’s
health and wellbeing, respect, protect and fulfil human rights while being
more cost effective than detention, and help to resolve people’s migration

cases with a high compliance rate.
1. ATD improve the health and wellbeing of the migrants

There is considerable evidence that community-based ATD has a positive
impact on people’s physical and mental health as well as their wellbeing.
This is in part because of the health benefits of leaving detention in itself
but also because ATD that are focused on engagement and centred on a
case management-based approach are intended to provide holistic and
individualised support to migrants, thus improving health and wellbeing

outcomes as well.

14) Sampson, R., Chew, V., Mitchell, G., and Bowring, L. (2015) ‘There Are Alternatives: A
Handbook for Preventing Unnecessary Immigration Detention (revised)’, International
Detention Coalition.

15) UNHCR (2011) ‘Back to Basic: The Rights to Liberty and Security of Person and
‘Alternatives to Detention’ of Asylum-Seekers, Stateless Persons and Other Migrants’
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Conversely, the experience of immigration detention has a lasting impact
on the health and wellbeing of the migrants well beyond the period of
confinement. Such negative impacts are further exacerbated for women and
children due to their particularly vulnerable situation. Recent research
conducted by the World Health Organisation (WHO) on immigration
detention in Europe provides comprehensive evidence of the harmful
consequences of immigration detention on migrants' physical and mental
health. While there are a number of factors that negatively impact the
physical and mental health of detained persons, “the main risk factor for
the overall poor health of migrants was the [immigration detention]
environment itself”.16) Whilst improving detention conditions is one part of
improving the health of detained migrants, this finding shows that regardless
of how good the conditions are, the simple fact of being held in immigration

detention is harmful in and of itself.
2. ATD respect, protect and fulfil human rights

Under international human rights law, everyone has the right to liberty
of person, irrespective of their migration situation.1? The prohibition on
arbitrary detention requires that immigration detention always be based on
a legitimate state objective in line with national law, and must be an
exceptional measure of last resort.18) This means that when there is a lawful

immigration detention decision, States have a legal obligation to first

16) World Health Organisation (2022) ‘Addressing the Health Challenges in Immigration
Detention and Alternatives to Detention: A country implementation guide’

17) The right to liberty of person is upheld by international law in article 3 of the Universal
Declaration of Human Rights (UDHR) and article 9 of the ICCPR and is recognized in
all major international and regional human rights instruments. See e.g. Human Rights
Committee General Comment No. 31 (2004): “the enjoyment of Covenant rights is not
limited to citizens of States Parties but must also be available to all individuals, regardless
of nationality or statelessness, such as asylum seekers, refugees, migrant workers and
other persons, who may find themselves in the territory or subject to the jurisdiction
of the State Party.”

18) The prohibition of arbitrary detention is absolute, which means that it is a non-derogable
rule of customary international law, or a jus cogens norm. See UN Committee on Migrant
Workers General comment No. 5, para. 17.
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evaluate and apply all available “alternative measures’ prior to detaining
someone, in accordance with the principles of necessity and proportionality,
and on the basis of a presumption of liberty.19 Thus, ATD is a key legal

safeguard to prevent arbitrary detention and ensure the right to liberty.

Adopting ATD and reducing the use of immigration detention therefore
contributes to fulfilling the states’ obligations to comply with international
human rights laws and reinforces their role as a responsible member of

the international community.

3. ATD help migrants to remain engaged and comply with the immigration
Drocess.

One of the major concerns of governments when it comes to ATD is
whether they will result in reduced compliance and that people who may
be considered a ‘flight risk may stop engaging with the authorities.
However, IDC’s global research on ATD shows that alternatives can achieve
high compliance rates, achieving up to 95% appearance rates.20) The same
study found that ATD - and particularly those incorporating case
management and legal advice — also assist in achieving efficient and
sustainable outcomes by building confidence and trust in the immigration

process. This can improve final immigration outcomes.
4. ATD are cost-effective and more affordable than detention
IDC’s research found that alternatives have been shown to be up to 80%

cheaper than detention and that in the majority of cases detention is

significantly more expensive than available alternatives.2D) This is attributable

19) See UN Committee on Migrant Workers General comment No. 5, para. 17.

20) Sampson, R., Chew, V., Mitchell, G., and Bowring, L. (2015) ‘There Are Alternatives: A
Handbook for Preventing Unnecessary Immigration Detention (revised)’, International
Detention Coalition, pp 9-11.

21) Ibid. See page 11-12 for detention and ATD costing comparison.
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to factors such as lower operating costs, savings from use of independent
departure programmes over forced removal, and the avoidance of litigation
and compensation claims resulting from wrongful detention or harmful

impacts.22)

Outcomes of ATD Evaluation in Europe and Asia

A 2020 evaluation of the case management-based pilot ATD initiatives
in Bulgaria, Cyprus and Poland showed a high level of engagement with
the pilots on the part of participants, 86% of whom remained engaged
across the three countries.23) 81% of the participants reported improved
psychological wellbeing. It also demonstrated improvements in people’s

ability and capacity to work towards resolving their cases.

In 2022, an evaluation of the government-civil society ATD partnership
in the UK found compelling evidence that participants experienced more
stability and better health and wellbeing outcomes whilst being supported
by Action Access in the community than they had received while in
detention. Evidence from this pilot suggests that these outcomes were
achievable without decreasing compliance with the immigration
system.24) It also found evidence to suggest that the cost of supporting

people in the community could be half that of holding them in detention.

A 2019 evaluation of a Community Placement and Case Management
programme run by SUKA Society for unaccompanied and separated
children at risk of immigration detention in Malaysia found that the

programme had significantly improved the overall wellbeing, safety and

22) See Independent (2022) ‘Unlawful Home Office detentions ‘rising at alarming rate’ with
record-high compensation paid’ for a recent example from UK. (last accessed 2 Aug
2022)
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stability of children. At the same time, the programme cost 90% less than

immigration detention and achieved 100% compliance rates.25)

Similarly positive results were demonstrated through a recent independent
evaluation26) of a community-based ATD programme implemented by
Host International Thailand, through which children and mothers released
from immigration detention are supported with case management and
other services. Children and their mothers in the programme experienced
greater resilience and wellbeing outcomes, including through improved
access to education and other services. The programme has also promoted
greater social cohesion between refugee and local communities, and is

significantly less costly to run than immigration detention.

Key elements of successful ATD

An array of practices have been implemented worldwide by governments
and other actors as “alternatives to detention,” varying in the extent to which
they respect, interfere with or violate human rights. These practices exist
on a spectrum from more to less restrictive, as well as those that do not

involve restrictions on liberty at all. In terms of approach, these practices

23) In Bulgaria, overall absconding rates have been estimated at around 75%. The absconding
and disengagement rate on the Bulgarian pilot was only 18%, suggesting that case
management for the pilot cohort achieved a dramatic reduction in the rate of
absconding. See Ohtani, E. (2020) ‘Alternatives to detention: building a culture of
cooperation — Evaluation of two-year engagement-based alternative to immigration
detention pilot projects in Bulgaria, Cyprus and Poland’, European Programme for
Integration and Migration (EPIM).

24) UNHCR (2021) ‘Bvaluation of ‘Action Access’, an Alternatives to Detention Pilot: Report
on an Independent Evaluation (March 2019-October 2021), op cit.

25) Lighthouse Partnerships (2019) ‘External Evaluation: SUKA Society Community Placement
and Case Management Program’, op cit.

26) Keaiting, R. and L. Bloom (2022) ‘Evaluation of the HOST Thailand Community-Based
Protection Project’.
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can also broadly be grouped into ATD that rely on reduced degrees of
coercion to increase compliance with migration processes, and those that
actively support and engage with people to better ensure rights, wellbeing

and migration governance outcomes.27)

Research suggests that migrants rarely abscond while awaiting the
outcome of a visa application, status determination or other immigration
process if they are in their intended destination. They are also able to better
comply with requirements if they can meet their basic needs while in the
community. Moreover, they are more likely to accept and comply with a
negative decision on their visa application, status determination or other
immigration process if they trust that they have been through a fair and
efficient process, that they have been informed and supported through that
process and that they have explored all options to remain in the country

legally.28)

Based on these findings, IDC’s research identified the main elements of
successful ATD that work better for individuals, communities and
governments, in terms of promoting wellbeing and achieving migration

governance outcomes.29 These include:

e Focusing on early engagement

e Farly screening and assessment mechanisms to tailor case management
and placement decisions

e Ensuring availability of accommodation and placement options in the
community, if needed

e Providing holistic case management, focused on case resolution

27) See Detention Action (2016) ‘Without Detention: Opportunities for alternatives’, p. 20.

28) Sampson, R., Chew, V., Mitchell, G., and Bowring, L. (2015) ‘There Are Alternatives: A
Handbook for Preventing Unnecessary Immigration Detention (revised)’, International
Detention Coalition, p. IV

29) Adapted from Sampson, R., Chew, V., Mitchell, G., and Bowring, L. (2015) ‘There Are
Alternatives: A Handbook for Preventing Unnecessary Immigration Detention (revised)’,
International Detention Coalition, p. 13.
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e Exploring all options to remain in the country regularly and also all
avenues for voluntary or independent departure

e Ensuring individuals are well-informed and trust they have been
through a fair and timely process

e Ensuring fundamental rights are respected, access to services is
provided and basic needs are met

e Ensuring any conditions imposed are not overly onerous

e Having in place Standard Operating Procedures (SOPs) to ensure
adequate staffing and funding, timely processing, and quality

Promising ATD Practices

ATD is most successful when it is centred around holistic community-based
support, focuses on engagement rather than enforcement, and tailored to
the localised contexts and specific needs of the migrants at risk of
immigration detention. The ATD examples across the globe also show that
models that are based on a whole-of-society approach are most effective.
The involvement of and partnership with civil society organisations and
non-governmental organisations (including those that are migrant-led) can
create important bridges between states and migrant communities.
Grassroots actors and direct services providers often have far better access
to communities than government authorities, given the trust-based
relationships and connections that they have worked to establish over long
periods of time. The participation and leadership of migrants, refugees and
other people on the move and their communities in migration governance
is essential in order to ensure rights-based and responsive approaches that

are informed by directly impacted communities.30

30) See UN Network on Migration peer learning discussion on ‘Government Civil Society
Partnerships on Alternatives to Immigration Detention’ (2022), available at:
https://migrationnetwork.un.org/events/imrf-dialogue-government-civil-society-partne
rships-alternatives-immigration-detention (last accessed 21 April 2022)/
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The below ATD initiatives operating in Belgium, United Kingdom and
Japan incorporate some of the key elements of effective ATD discussed

above.

Belgium

‘Plan Together' - a project of the Jesuit Refugee Service Belgium - is a
rights-based ATD pilot based in the community providing independent,
holistic case management to families with children who are at risk of
detention. It enables children to stay in a familiar environment in their
community while they and their parent(s) work towards case resolution
with the assistance of two case managers who visit the families at their
homes regularly. The programme is not time-bound, and focuses on
building a relationship of trust, strengthening the families™ resilience, and
providing them with correct and clear information about their cases. It
is geared towards exploring all options for a durable solution: legal stay
in Belgium, in another EU Member State or voluntary return to their
country of origin.3D

In addition to this, the Belgian government established a new “Alternatives
to Detention” department in June 2021. The current focus of this
department is to set up Individual Case Management Support ICAM) for
people in returns processes, with ICAM coaches to be located in regional
offices across the country. The approach is intended to encourage
engagement, independence and constructive cooperation through
intensive guidance, provision of information, and finding durable
solutions to people’s migration cases. If regularisation is not a realistic
option, people receive guidance around voluntary return with the aim
being to avoid forced returns.32) The government also committed in 2020
to fund a number of pilot projects to support migrants with irregular status

to work towards durable solutions. 33)
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United Kingdom

The Detention Action Community Support Project has been working since
April 2014 with migrant men with previous convictions, who have barriers
to removal and have experienced or are at risk of long-term detention.
After the person has been admitted to the project following a risk
assessment, the project coordinator and the participant draw up a
transition plan which sets out goals, actions and steps the participant can
take. The project aims to reduce the risk of formerly incarcerated young
men with barriers to removal from reoffending or absconding, by assisting
them to meet the conditions of their release and avoid long-term
detention. Through one-to-one case management, participants are able
to strengthen their skills and confidence to stabilise their lives, engage
positively in the community, and maintain contact with the authorities.34
The CSP project has seen low numbers of reoffending and high numbers

of engagement.

Japan

Forum for Refugees Japan (FRJ), a network of NGOs supporting refugees
and people seeking asylum, entered into a Memorandum of Understanding
with the Ministry of Justice and Japan Federal Bar Association in 2012
to pilot an ATD programme for people seeking asylum entering Japan via
designated airports. Under this programme, the Ministry of Justice can
refer people seeking asylum to FR] instead of sending them to detention
facilities so that FR] can provide emergency shelter, secure appropriate
accommodation, provide case management support, and facilitate further
referral for legal assistance and other services. People seeking asylum
already in the detention facilities can also be referred to FR]. The pilot
stage of the programme ended in 2014 and has since been formally

implemented.
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The ATD programme implemented by MO]J, FR] and JFBA has proven that
early intervention with case management support makes a positive
difference to participants’ wellbeing, addresses their particular needs and
vulnerabilities, and supports them to productively engage in asylum and
migration processes. In turn, this leads to better engagement with the

authorities and results in improved and timely case resolution.

The case of Belgium demonstrates that immigration detention does not
need to be a prerequisite for facilitating a safe and voluntary return of
migrants and that it is important to explore all options for durable solutions.
It also highlights the Belgian government's openness to engage with a
diverse range of actors. The Detention Action project in the UK has proven
that ATD can be effective for migrants with complex needs and risk factors
who would otherwise face indefinite detention. The ATD programme in
Japan offers room to imagine ATD options that can support migrants who
may face protracted stay at the ports of entry with severe restrictions on

the freedom of movement which could amount to de-facto detention.

Overall, they are not without their limitations and are by no means a
“perfect model” but they present well the efforts and intermediate steps that
the government and civil society members are making in their respective
countries to reduce the use of immigration detention and work towards
rights-based ATD.

31) For more information on the Plan Together pilot, see the JRS Belgium website, available
at: https://www.jrsbelgium.org/Plan-Together-564 (last accessed 2 Aug 2022).

32) On ICAM, see La Libre (2021) ‘Asile et migration: Sammy Mahdi ouvre le premier bureau de retour
régional’ (‘Asylum and Migration: Sammy Mahdi opens the first regional return office’), 28 October:
https://www.lalibre.be/belgique/societe/2021/10/28/sammy-mahdi-ouvre-le-
premier-bureau-de-retour-regional-OWM24AQKOVHMFDMBCBTK3W6SUM/(last
accessed 2 Aug 2022).

33) Belgian Federal Government (2020) ‘Accord de Gouvernement’, op cit.

34) Detention Action (2016) ‘Without Detention’
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Conclusion

Criminalisation and increasing securitisation of migration are not only a
human rights concern but also do not align with the states’ desire for
effective migration governance. In fact, there is no evidence that the
criminalisation of migration and the use of immigration detention prevent
irregular migration. It is also important to note that migration is not a crime;
the act of crossing an international border and staying in a country on an
irregular basis per se does not constitute a criminal act and should not be
treated as such. While states have legitimate interests to protect their
borders and uphold their sovereignty, the use of immigration detention as
a default measure exceeds those legitimate interests under international
human rights law. It is essential, therefore, that states increase their efforts
to replicate and scale up existing ATD, in order to work towards migration
governance systems that do not rely on the use of detention and that allow

for people on the move to live with rights and dignity.

A growing number of governments are exploring and investing in ATD

already, as a result of a number of key factors. These include:

® Evidence of the harm that immigration detention causes to people’s
health and wellbeing, and a clear link between ATD and improved
mental and physical health outcomes;

® An expanding body of international legal obligations and norms that
call for states to use detention only as a last resort, and to prioritise
ATD in the first instance;

® The high costs involved in setting up and running detention facilities,

as well as related legal costs borne by the state.
Promising examples are emerging across different regions of the world,

including the adoption of laws and policies enshrining non-detention or

setting out ATD, the introduction and scaling of community-based pilot
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projects, the establishment of screening, assessment and referral mechanisms
that help to reduce the use of detention, as well as the development of

alternative care arrangements for children.

The range of ATD available to both state and non-state actors take many
different forms, however research shows that the most successful examples
centre around holistic, case management-based approaches that allow
people to live in the community while their migration cases are processed
and focus on engagement rather than enforcement. Whole-of-society
approaches, including the establishment of partnerships between civil
society and governmental actors, further allow for the emergence of models
that respect the human rights of people on the move and reflect their needs

and those of their communities.
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3) Sampson, R., Chew, V., Mitchell, G., and Bowring, L. (2015) ‘There Are Alternatives: A
Handbook for Preventing Unnecessary Immigration Detention (revised)’, International
Detention Coalition, pp. 9 - 15
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4) UN Committee on the Protection of the Rights of All Migrant Workers and Members of
Their Families (CMW), Joint General Comment No. 5 (2021) on migrants’ rights to liberty
and freedom from arbitrary detention, CMW/C/GC/5, para. 51.

5) d: ECtHR, Guzzardi v. Italy. HY2 A13Qlo] 22 Mo 7ol 53X, H1 97, o5 4
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6) International Detention Coalition (2020) ‘Room for Hope. IDC Briefing Note: An overview
of promising alternatives to detention in the era of COVID-19.’
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Detention of Asylum-Seekers and Alternatives to Detention’
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detention of children and seeking adequate reception and care for them)(20209), UN
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24 942 95t HEAe 2NYSE Yol YFT 4 Yolok U 73

A7 o] g FAdrF7E 20219 F7RIEAYEEA A& FR1EHds] 21-317%
-0274200 AR B FAdR7])F o447 Zal g+ Y8 UNHCR, Opinion by the Office of
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0274200 submitted to the National Human Rights Commission of Korea, December
2021, available at: https://www.refworld.org/docid/61d43f2d4.html =&: https://www.
refworld.org/cgi-bin/texis/vtx/rwmain/opendocpdf.pdf?reldoc=y&docid=61d43f404

4) FAGAN7|E, v 7 9 5 digte] B & 7o) € Z2FE AH, 2012, X
A2%, A143%, 13W. UNHCR, Guidelines on the Applicable Criteria and Standards
relating to the Detention of Asylum-Seekers and Alternatives to Detention, 2012,
available at: https://www.refworld.org/docid/503489533b8.html

5) A7), 2020 §7F 1 € 2020 ¥HF 119 AHAI B st dAHA A A &5t
£ 9AA 3. UNHCR, Submission by the Office of the United Nations High
Commissioner for Refugees in the case of 2020HunGal and 2020HunBall9 before
the Constitutional Court of the Republic of Korea, November 2020, available at:
https://www.refworld.org/docid/6136026b4.html, =& https://www.refworld.org/cgi-bin/
texis/vtx/rwmain/opendocpdf.pdf?reldoc=y&docid=613602844; |G o|F-S HIFSlel=
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7F 20179 3¢ 159 AT EY A= E= AFY A A9 ok A& 2°F 195149 dHl
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for Illegal Entry or Presence: Interpreting and Applying Article 31 of the 1951
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Ao 1670859t SFH 02 HEA T AFA Al 2XE FiL,10 59
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Creanga v. Romania, dATE &2, #91%, 201249.
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