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XK 007 | (International Covenant on Civil and Political

MRS -ERH BB 1996. 12. 16,/ | 1990. 4. 10/

Rights) 1976. 3. 23. 1990. 7. 10.

XK 006 | (International Covenant on Economic, Social and

Cultural Rights) 1976. 1. 3. 1990. 7. 10.

X667 | (International Convention on the Elimination of All

O|= 7 e & TH|5I0k
CISAETHE 1965, 12. 21./ | 1978. 12. 5./
1969. 1. 4. 1979. 1. 4.

Forms of Racial Discrimination)

de1o] A 9jof A3t YA = AlLHn. TAAQ dRIS7I= skl 20139RE 2vztel S
olobM HRIZAMHE 8ske IUARAS] a7 F53913laL, EERIHE ol st |
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=l a7t TR IR Ty dRIAES AR ol ERl dRIHA] os) o
2 EEL e A, FAER] GRIPIR st HEEe BERe] 4t S5t A &
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2] oA ZA|lFR o] ZsH A{Hrhs FR S & & e A, I ov] A
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280l At FAIF = Fx 7T 7S AABIL Atk= T4l A Jd A WEe
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rtal wEE Sl
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5.2.6. The Court should point out that the convictions or beliefs that give
way to refusing to render military service should be profound, fixed and
sincere for them to be of such an entity that the freedom of conscience
and religion is really threatened. (& AoiE FAZH HIAEA A HIS A
b HEE Foishy] Sl 159 Aol 7, garst, JARMA] 1A AAlE F

A S0 27t AEEAL AAE FRlsfoF e e A

5.2.6.1. In the first place, it is appropriate to emphasize that the

34) WEE T 4 AT FHH B9AT] Aot g R (FEE 11~139)

98 ©Ho =HRIHIE M HEXY



A\ 2rjelgius)

%,

humanrights.go.kr

convictions or beliefs that are the object of constitutional protection, must
define and condition the people’s actions. That is, their external acts and
behavior. It cannot deal only with convictions or beliefs that are only in the
internal heart of hearts and live there, but that do not transcend into
actions. In that sense, if a conviction or belief has remained in the heart of
hearts for some time, come the time to render compulsory military service,
that conviction or belief can continue to be limited to the internal sphere.
In this case there does not exist, in principal, a constitutional duty to
guarantee the right not to be obligated to act contrary to his conscience.
(94, O] HBZ WG S Gl Aol WS T Aol WS B9 A1 -
Qojof FTHe AE AEAT. 5, 1 AMS oRE REHL BEL B T % 9ol
of gttt 22 W4le] JQojANt HEEI Y508 FAXA = Aoy W32
Ei—J ool ofytt. wkeF A7 717t Algolyt o] Wilo] Jofvt MEe
9, Yo o R E & "2 7} Hoj= 1 WZoly A'g- WA JHo = ARIEA H
740]‘4 ojZet 7% YA o & AW oA FAlol weto] e AADHA Y=
HYE BT 977t glt

‘A—QL

~—

5.2.6.2. In this sense, all objectors of conscience will have the minimum
obligation to demonstrate the external manifestations of his convictions
and beliefs. It is his duty to prove that his conscience has conditioned and
determined his actions in such a way, that rendering compulsory military
service would entail acting against it. (123t XA, FAZ HIAEA}= 1
o] Ady} 922 Sk At 97 SAES AAISof ettt AHilo] Fide] of
0] AA20] 9 a2 SR Ao ® 2Eskal A4S Jthe de LA tg@%«]
FE st A2 1 = ALEA E Aolgte = T8 A2
AL EZRloA Qi)

oE
i

T

5.2.6.3. Now, the convictions or beliefs that are invoked, besides having

external manifestations that can be proven, should be profound, fixed and
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sincere. (W2IE WAL 4 Qe Aga VL Fow by SHEolof & 3 of
°

Ye}, 23 gasis] A4 sof

5.2.6.3.1. That they be profound, involves not being a personal superficial
conviction or belief, but rather that affect his life and way of being in a
comprehensive way, as well as the totality of his decisions and assessments.
It must deal with convictions or beliefs that form part of his life and that
condition his actions in an all-embracing way. (A'g°] Hth= AL 1 Algo|
AAARI w42 Aldo] Exfet Zlo] otyzt 1 ARgte] AZ ALt ARt HAo Fd
Rt = ol 7 igle AR F5ks 77| #etithe kol 49
PE7F obd HA7E o] AIF9] J7F o lofof Tttt

5.2.6.3.2. That they be fixed, entails that they are not mobile, that it does
not deal with convictions or beliefs that can easily or quickly be modified.
Beliefs or convictions that he only alleges to have had for a short time. (4l
Yol Shmelh AL 7o) SEHoNA PTHe 2 A T &4l7io) HIFIA] gRethe
ofmolc}. A1) Ao WE A nt w4 gk WO} Ade matEA ghech)

5.2.6.3.3. Lastly, that they be sincere, involve being honest, that are not
false, not accommodating or strategic. In that case, for example, the
violent behavior of a youngster in school fights could be a legitimate way
disproving the supposed sincerity, if it really does not exist. (FFX|2tO.2 Al
o] MAsith= A2 FZstal ARlgo] o, elgskAY Az oA dth= Koot
AE =01, e FAWo| StuoA Xe= 5t FYHog Parittd, 19 4lgo] A
AsHA] dtt= $A47F 2 Zoloh)
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TARJEHI FALA7IE2 AAES ZHARJANA 77te] sy =7F 7 W2
Z2HE= Fo)2 fFZ oz =7} Zho] a=o] MASHA, IAIEHI SA|IEY

Zo @Y 9 wRF Yool wet Afele Al YRS ol TAHe Wl

L oo gt 2= FEje] XpEAEH0| et F2RConvention on the
Elimination of All Forms of Discrimination Against Women)352 HA|H O &
Agsh o gollA 59| Hlo] e TS AYE AESHASHHHEEY 2005.
7. 21. A1 2002tH1178 ALFA ©2).

2007. 6. 1. YA&EEH /HHS &1 = 2o JPALHNA s Ardtef
A9Zx A3l TE AT AFAFAALD], oA, HHHIAEY] SozRE A}
FaTtefel mE S AEoRE ARFIYT

1985¢ 1149 299 #dllo] Aeet HEw|six} 9 HEE vsiAE fIet B9 7]
EYZ(Declaration of Basic Principles of Justice for Victims of Crime and
Abuse of Power)o|A] A3k nj&fjze] olA-S HASH] Yal mshixte] FAA = 2+
o] 425 sl BAIA A4 F 29k EElof et SA4FeR B9 oy
7Hg0l tigt B& %33} obs2] dof et 2K Convention on the Rights of
the Child : CRC) 5 12fsto] 7k dAmolA] JUo] 342 ke AslstlsyTh

35) 1979. 12. 18. FAZIJolA e, tighvl=2 1984. 12. 27. HIZ.

36) AMFE TF A9F A|3% 18 Anyone arrested or detained on a criminal charge shall be
brought promptly before a judge or other officer authorized by law to exercise
judicial power and shall be entitled to trial within a reasonable time or to release.
(B419] 2lo] Bolz AL i oiRe A Wt B UE] ofstel AR WA
HEHS Fofib2 7|e} THNA A&5] SFEofof sk, ERt Tl= AR 7|X o]l Ak vt
AU E= AE AHgE 7
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AHAEAE XA Y L83 AAGR] AFAoAE BFolA0A= A
Tk 9 Gl mtFA Aol et A 7|2 (Standard Minimum Rules for
the Treatment of Prisoners) S <AZ 59 Y AATFIASYTHIAHA A

2016. 12. 29. 274 20133Av}142).

FANAYY FAAW/|Z wet FHA HIART] AP A Al 1
HMelo] Mok S1Fobo] olFolAA] gokgUth Be tuEe] Basigigyth

?_]_
AU QOIS 19874 ARATEF A 18ENH P4 3
SHI 9 WA v ALolE Pelutehe AfUTHo A18zo] e WrHE f2 ¢
o] TG Stk Y FUH PAAR DS AT AP 4GB
ot Z1ISteolE BTk 304 Jbjol FHY HAARBS A % A

FUt

Y 2004. 7. 15. A3 2004%2965 ALgo|A) w2 o] it o Ao 7=

), Y 2007. 12. 27 AT 2007527941 T2 5] ©A137), AR

37) ARfaok A18%o] et G WA B SHL 9ot gre g ae] Warst kol A
TS Helshs ofn|zi A Wolsel M ohlE Zolth (Y 2007. 12 27 AT 2007

102 #©a =HeH7IE XM dEXY



30. 4131 2008%7122 &
AHUT SAD A ES 01

WA FAAR ARG AT SR TASL V|E B AR TS 49
ol 42 Es 9 ZYUglol TYUSHL AL 8715 ol FHTAL siof

FAA FIARA AR Qoll= of=gh kg2 o]ox| 1 QFUT,. shg4lolAle Wl
J A4 Xd'ﬂoﬂﬂi ZARJANAHo] FARFY] 4 9 rto]] AREEIL Gl of

x oA FARJNAXFS ATl vl tigt v jaS #

AlStAY Bl Ao gt theod BEoAS AASE BHEEMHH

A3 2008tH 0479 AL &2, i 2013. 6. 20. A 2010t+14328 H2)

o] o= g EE IAEE 48 9 4ol A H FaAL U= &

SAQARL 1, 24 AAGAS AV|2 A5 Ae] wet ABEAZ 7 2ol
SEAZE AET A ABIRE T %Xﬂ TEA WA AT Bk s
A B GArE At Qlalol] weh eYsl A Fvke] Aol gt QlUR S ol
SJke WA A kel EA7E obd A 2R gute] sdsis AwAQ 44
2 7R Ho] FAABe] AR thee 2y Hsth olist ZAA
W AT 1 BAe 92 Ay AR 9 AR, Aex SOl weiEo] eyt

D)

_(?_15

rr

)

ol

i)

(N

ée r

o
e

)

i

rlo

N

rJ

E9 (

L 1

o

rE

i

2,

u)

o

%

>

D

oo
e i oE

rlo mju

i)

N
RN e
o

(MAT] AR SHIQIEYIEC] 219 42 0T BeMZ + =7t 103



o|e} HHATIoI A FHJBTATE AAGE AolQl= FEAJo]&(the living instrument
doctrine)& 1 D97t okl AZRIUT o= FEJAAEY & SAIEHES &
A Azxd 9D 59 YIFo =710l lojA AHjAQl o] \dof H]F=o] sjAE]|ojof

SHk= o] YTH(The Court reiterates in this connection that the Convention

r

S,

is a living instrument which must be interpreted in the light of present-day

conditions and of the ideas prevailing in democratic States today).

W2 AWl wet MES s B e 'Eo] dAEE YUY M2
ek doll Slo] fAF AR wElE Farsks A7 9 ZF A9 QIEAwA0A
ol SAIEHE oA HEsteA dHE Bavt syt Aol et 2 41

10. ARIYES OXIH

“Fle ARt tigddl o ol 7IdE Aol flnal Had Aol oy,
£ 7IdE 7L AFHEATA YT AFLL9 A7, BHHAE 27E ASStaiok
P .. @Y P 5ol AYolE: FHARLS] A o] RAEFAE =UA St
+ A0l {3 Wolx, AMA LT} 0|27t HEZ A FeThE HiH Yol
HA FHEES Aaske Aol dAETFA Y A =Ye L9k 7P 294 U
o]7] HEJY." (HFHAES] AAALS]-Hd FAJIEEATY] F5h&H],

38) th¥id 2009. 4. 23. A1l 2006t481035 W2 &

39) ‘FANRPZE FAole WS B, Awrkeely 4= dlESo] WA IFe] et ok §
sto] Hasrhact 92, S8, YN, 79 deks Eoste] 9ofE o|Fojdint. et =32
A7} zofo] Elof Zh=9] HIES 7IHele A9E L, o8 74l TR &4 Y3E d¥ste
gt 7H9) doj=A AEE tg 7 =7t ol A= A5 Ehche WHE k(2014 10
24. A93] 3= HEZIHE], S48 ARG 7129 B)
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2 DA} viE A QIEUTh A=, AIAENS oo} iR A H FAS
AXHA eRl=E ARG FAARRS] 2 9o AAFUTE =8 A= e
Ar 2 BAED B350 gqiidelda, A=Rt 1 A 579 diido] ==
StEUTE 12y oAz =A|B3te] olulA|stal FAAAE FEsHs HTo| 7|HE
I syt oiel GE9) AR AR £ IV E QY E£A0] A&E L 9)
SU SHAA HA] oFA7HA] o] FojR|A] AdF UL

dighl=te] IHo A Eitolghs =vhke AR Gyt 2y IAARS] A,
N =7+e] =715 (recognition of state) o= AFA|51L, &3] ZAHAL =7}
7} ofetal Wolrl= olFEUTh 532 B3 5US gt distel 2ol FukRto]
71 SHAIRE, T2 SHH WA R A Q] AL okgE 7ML JFYThD B 4
9] 1A GA| g, ofr|obg do] FAXE A9 EAZE HASUTE SHUA
HH g3 A8 olss & gl TARSU 29 ZA et Aol vl
of thetul= Y BF7t FAHo] Q=sfof Ut FAMES HENA = HEl=
9] HA} @A EE vjHE ¥ & dFUh
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S, EXP |, Wit &, Q57| k stEUTE Eito] EAE 4 =4
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1) ois4 2010. 7. 23. A1 2010%1189 A3t #4.
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A ofY HYth. tiekil= *u‘ EZk AAEE ASst AA 109914
2o AT dE 20 FES ERSIsYT. G203 AAFHNLA
(OECD)Y] slg=9iurt. =1l Huke] e ojao] v w2 HYYth. E3t Hetat
of olEHt AAMAY 2 A FAusid A= AAL DoAYt =] &
A AdS SAHAMZEA], Hoprt A AR = A JIA7| -] 2|52 <
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A= AAF ARAILL EUT 53] diftl=2] SIS olsidA 49 ARIIA =
AlA 247 AUHA 982 A9~ ZotEr] ofFsU. sHieAlet =A4eAS] B4
7 AR Qs @42 1T 83 OFOW FEHRAYUY. =71 A=wlof it
JEFHE 7oL FUleAlelY Y 4 + T2 o] T Y2 A LAY
o} Qs R AAY EAYYh d Hﬁ% tot Wt gl 99 B2 34
Ayt Al A 2% (obligation erga omnes), & =AAFE] Ao tist
o Fest= oFehs Jligo] ’orEofA|al sy thY o S71E ojgd 4 fle =
Ao =X TFRTH (us cogens)elehz MEE AFEIL AFUTEY A, =AA
T AEg A7 Aol sttt o 2= wASHAS U

&g gA B4 =71 AI7E obdy o ST vAWX R £ =vlo] And iE

2) o|9} IHdlo], HIESAAES dAF oJFekal TAISE East Timor (Portugal v. Australia),
Judgment, I.C.J. Rep. 1995 (June 30), 90 X"Z
“-- the right of peoples to self-determination, as it evolved from the Charter and
from United Nations practice, has an erga omnes character, is irreproachable.”
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stal sy JE SARPZIE e Aol oid Ao WE7|= g ofst= Al
g g4 22 & sy SAHEE vg Az 6“4"4’ gejel HIg
S¥ (pirvitization of justice)’} 7153FE Ao|gk= diito] JEFE EAHS 5y
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Ug F=ths A2 ol Y vl A AA =wlo] 22 WA BFeE
Tot Al Zotkg 5= iyt A AlA Ho] $-2 {9 Auta} gkl TS 714
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A ok A2 EAE ZolskA Fud.
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4) A7, HHY 2006. 4. 28. A3 20050430184 ¥, AHATA 2001. 3. 21. A3l 99¢qt
139, 142, 156, 160(¥3) Z2%.

5) A™AEA 2013, 11. 29. AL 20129966 2.

2o} FAMTFIL Fuflol SHaTkE Aol ofch ek BAR oiEe 2005. 5. 134
2005271189 A= Fx.

6) oA, Aol AMAJNEAA 5= YAIZE =7F2  Afghanistan, Benin, Burkina Faso,
Burundi, Cambodia, Chad, Comoros, Cote d'Ivoire, Equatorial Guinea, Ethiopia,
Gabon, Guinea, Haiti, Mali, Moldova, Nicaragua, Niger, Rwanda, Sao Tomé &
Principle, Senegal, Somalia, Togo &°] Jotxl &=A AFUL

7) oA, AEQ, “Foke] S AL IARERF, AS=ARAT A22H A1 (2015. 6.).

8) AlAd, FIA, "Rk WA BEo] Tt = Wt sHHo] HET, AS=AHAT A22A
A15 (2015. 6.).
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3) A7 |ty H2lol I +~20] CHet BT

SAQIAR k] ATPEAT BAste], A7) WA self-executing) W7k FAY
Sulee] 24 998 4 Ytk AL WEse g Pk oldY ATAUIAA
A7 AW S olekn AHsAL theel BUEULt. e W Welt Fulw
Aoz gatulae] S HUH AL ohdA Fyold Wast ek Butk

i

7h) Of= e Eal - A7 |- HIXL |l Rofo| =

MHA

o= AU FoRS 2719] X1 H(the supreme Law of the Land)o|2tal +F
At 14 duby oz xoke AurdsH o= slhejoly ARPHEN = 91k SiY

et

14) U.S.C.A. Const. Art. VI cl. 2.
“This Constitution, and the Laws of the United States which shall be made in
Pursuance thereof, and all Treaties made, or which shall be made, under the
Authority of the United States, shall be the supreme Law of the Land; and the Judges
in every State shall be bound thereby, any Thing in the Constitution or Laws of any
State to the Contrary notwithstanding.”
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15) 1 A&% Foster v. Neilson, 27 U.S. 253 (January 1, 1829)°]2tal &EA &yt

16) Restatement (Fourth) of Foreign Relations Law § 310 Self-Executing and
Non-Self-Executing Treaty Provisions (2018).

“(1) A treaty provision is directly enforceable in courts in the United States only if it
is self-executing. -+’

17) Camacho v. Rogers, 199 F.Supp. 155 (S.D.N.Y. October 19, 1961).

18) United Nations Treaty Collection, Multilateral Treaties Deposited with the
Secretary-General, Chapter IV Human Rights.
¢https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-4&chapter
:4&c1ang=_en> (2019. 8. 5. W&

“-- the provisions of articles 1 through 27 of the Covenant are not self-executing -

19) /\1020171‘3]":” A 2018. 9. 14. A3 2017715245081 =2 (ASFSAHA 2018%5271
S8 P4 A

20) A=A 2001. 9. 27. 4131 200090820 Z27.

M1 EB2 125



A1
:

ol

i
%

o

HES b

3

o] 7% =HiellA ol

ok
2

2z

Gl

HEE ARtste] wAH

o=A YW

H
H

sUch 27

O}O}-
o A Y

317

ol

1
)

o] oz £85

HElE AT Brl= ofd

3

ARt R A3y

3

=
S

3

Zj'l Q]E’ ’
4

qul
A
o

7o) F

o i 71A14]

4
T AGATF

=L
°]’T:

[e) XX
T=

s

b gksrurh @

o)

AAr2lel =AIQ

Tl A2zt A71E Ao A AH Aoz Al1Fl wrt

o)

of &

ok
Q!

52 ot

il

1
)

A A
—é—l_

A H}R;

1
)

. @} E

AAz 7

l:]_’L
L

Sfelop

& AL v

7487 ol
Ge] et TAH LA

5}
=

o] ofLje}aL Hojo}

1)

ek

7k_7? =RoA &

of B oIt

e, 24

ol

N
~0

g

Al

21) Second periodic reports of States parties due in 1996, CCPR/C/114/Add.1 (20 August

1998), para. 9.

“As the Covenant was ratified and promulgated by the Government in consent with

the National Assembly,
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L) SHQIEZ Lot 7ol M

A7 WEle, FAIJDERF o] A gt =] FAlHolu EafEiA
BT AR deless AFHA et 4 'Y EFEH7|E gy

A7 HEE "Ee vEe Hote, AP oFel F-AQAGRA,
cause of action)= 719 FHO=E wolslal QUEUTE22) Restatement= ©JH £
oFof A7 13H3Y/do] JAFEHAL StEf2he o] g AMRte & Fji]lo] ofH EsjEi A

B AT 4 A= HTUAS UG 2L ohjeka APk

B HLL ST AAERAA A AU A2% A3L29)] - AT
9l FAZAE e & gl ¥H A% 52 BuT AL AF As7re] AR o
a2 PR Y A

T A5G UTH?Y) o] WAL 2SAETFF A2Z A3

22) o|} BASI, Armstrong v. Exceptional Child Center, Inc., 135 S.Ct. 1378 (March 31,
2015) H=.
“It is equally apparent that the Supremacy Clause is not the source of any federal
rights -+ and certainly does not create a cause of action.”
23) Restatement (Fourth) of Foreign Relations Law § 311 Private Enforcement of Treaties
(2018).
“(1) A treaty provision, even if it is self-executing, does not by virtue of that fact
alone establish a private right of action or confer a right to seek particular remedies
such as damages.”
24) 3. o] 1%l 7 GAR Theo] ZAE A AL ok
(a) o] ol V== dE Em AR HNFT Abdoll tiste], 183t st 7Y
<1 Aol ofsto] 25PE Zolgt TATE ARl FARAE Wy GHT A
(b) 18 FARAE Aok 7iQlol diste], i3Sl AR, B = ¥ 9 B 1
S =71e] HEA =TT Aok 71e Hetles d=oll Qlsto] 1 dE7t 24E AS gHst
I, ERF AR FARAY] ThsAdS EEAE A
(0 =8t FAXA7L o185 4%, 0l B0l ol IPT AL EdET A,
25) HEY 1999. 3. 26. 4131 96T+55877 A,
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3 7o) ol EspgTel AP WA Aol opat S sl
AL AFATE A2 A3FO] A AL ST U] LepagTdo
d A2 ol wasidsyn. =¥ =7F (civilized nation)?l dietdl=oll=
=7 5= HIEst] AMHE FAIEA7) olFE o Sle =uiol olw] SHEH
ol & & syt 59 RIS 19 e R IR A T 2EE
Ql AutxE Fal AFUTHRIE A750%). 7139 fHAd 842 ‘HisiH ]
P9 A a2 ofste] wdsh=t|, 20 YRS XA o Qe

435 Wotal & 4 syt AAE BN LAdRE 27t 9]

A Fohe B2 520 ¥ Hsi7HA] FAIske] Syt dubdoR & o, oighul

29 A AE TARAT SREX) EaAhn BIE olele Swo) 9)

ST A 712He] AR PAZATA SREA g Bk g TR A

shite 2] ojsig AYYL:

22 o] WOl =S op|3 Wk Ho] itk ARRATCk] AR A
2He] =AY AR E A Eol2he TAIYUY ol TAZE AT MBS
ezt A o= 3 EHUCFE 7hsdx AU A8 or ot mA
= AEsital H7] olggUth AMATrEel7E duk=Tg A242 004 Bl viet
Z2o], AgAer =7F 7 LA oFE dEsk= ol opdyth AR AHRlofA
& Fofshe Aola, =7F 7 deFoe] A2 A8E A7 syth2

AEater A2z XﬂSﬂi £ g9 23T "RV E sWE 22 a5 3
AgtAgol EHL Ay M2 Ar-dqtere] d=E A2 7l
Sto] ARRATFeF A2z XﬂSf’é«] HANA 23] ALste] afzQl A T2
26) T, HEIAEIQL mefo|HA|o] HE -ARRA SHS SHo=-T, WA A|1E(2004),
27 oleh Betsto] “SumeIge B Yobsel HUSE AFEE AT Beldh 0o ol

= d9E ‘E‘ﬁ""ﬂ‘ﬂ«] AFFA 7129k T AARY AR SRS HiEudS SHo=T, A
ﬂi A109% @5, 2009), 103 F=.

28) General Comment No. 24 - Issues relating to reservations made upon ratification or
accession to the Covenant or the Optional Protocols thereto, or in relation to
declarations under article 41 of the Covenant, CCPR/C/21/Rev.1/Add.6 (11 November
1994), para. 17.

“. the Covenant specifically, are not a web of inter-State exchanges of mutual

obligations. They concern the endowment of individuals with rights. The principle of
inter-State reciprocity has no place -’

_
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A= stofok Ut iRl ARr-dtef A2 A3Y H B e A7 e &2
I Heol B Wi, ddd, s, EHIAEER)AA Foke dETA
€ 472 & syt Ardatere] deRsel tiet FAle 23] Aol ¢
e FARA KoM, & SUHAA NN Teke FARA FoAT Thssite
el BEokA] gaUth MdASM 38 Aoz A AT =uio] of
o = EAeks A2 ordyt. He2 Ar-dqtefo]l sWHEAIAC IH= AvEo]
Fd A=A HAAME sk AYYH.

2P ‘&Z7 JIQIERAIA Q] HLF 2Ol 2K

o] W] sk Bt ZHol 3 eIt AL U ek A71ERA Hel
of A ofol LopERYAT AU FA ofno] B HHS BRHA TAY =
QiU

&5 HAEEA ZE AHE EASUTH2) B9 ¥EC] w0

A28 F AZISE AQER] thstel AgATFIALE AR Helrt Ash
2X7} Weshchy BEASU ol Jidle] ABA W] faue

oE EHRGRT A5 A7 ALY Ash] WA 4o rka Bk
R, WA EAL AQle] At FehsA QskehAL ghuAle] girk A5
RSBSOS T2 BEE T S5 YEUch ALY @ Ay B0
B FoARS B A WD TF ol AT YIS AR
JE AeaTe ARelgAl] Zdstn AAERALE WolkEel Hhskao] 3

29) &&= T e A132902004 et o flof gt A3AF AYFA] HEte R {3
ﬁ&é(%]@‘ 1L4 64, I3 3¢S Auﬂé‘zkﬁqf%. £577F A71eE AJAZEARANA A3-E
TR A= &5l gk FARAES A-FAEFeE A9 AlRglA F3k d=(EE AE
Aofsk= Aol thghil=t é%—FPﬂﬂl 2Adst FARXE FHotal 7+ ARG A1329]
25 AAESH FF olet FARE RFg7t HAYSHA] FEE [oloh= S dfgiyl=to] o|dyst
225 90¢ Holl BAE #AS 8HstA5U
Jong-Kyu Sohn v. Republic of Korea, Communication No. 518/1992,
CCPR/C/54/D/518/1992 (3 August, 1995).

30) ANAREATHY 1996. 5. 30. AL 957F3185632 2)I FAA(ASAHHEY 1996. 11.
15. A3 96427512 #2)2 Heo] Adfoll 7|&EA] gRertal TASHSY T

31) ASSYATHY 2014. 6. 11. A3 2013711565833 HAFAN14).

ALa5HY 2015. 4. 29. A3 2014142029214 TAG AA).
o 2015. 8. 19. A1l 201551216499 TAMRITA).
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3 QoA APRA] oEQUTh AR AAERANN SAT Hx|e] At
s %Oﬂ—é % SefgE 20 AR ASE T Sieet W] o

Jlo] ARl A AGE B Aigolle S SR He) s
BgIot WYFAES RoAOR Holof A BABUL. AL 1A & WELS
2 dye

A VRS YUY, RS D WYL, HARBL AT A B 2
a5t ghsuth ASA oz Asje] wet delPaety WeA7)E
ShEOLE, PR, BAR, APERC] 7 Ago] WY e} BH o o9
TR 871 olga, of7le] iwAel gtk WA olgle SHE gt
cheow o] 9le] LAY TE Agshs AL ALY 71E faEA 7]
W] ek 71% FAWAC PHAS WAL A A TS YA
2 LA ol e WA o] QAR G, AT
2 sk ALY o] Hset o] A2 4 Y
ko] Wl W0l dhele] GHAAHLF IES Aol
57} QEEh3) Je AR ATt 45

_0|l|‘
2
F>F
.1_.

YOG SYAANTAS B 529 7% AL niats]

o
o
A FSGUT THE AR UFFAUL L FATE WY WAL A T SR

EG AR e GARELS T 5 A=S FHHL R Oﬂ A 288 Wgol 2

32) SUAAAF A6 AT The 2ol AT
“The High Contracting Parties undertake to abide by the final judgment of the Court
in any case to which they are parties.”
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s717h 44 eyt
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Ao wWrbErkE, 1w olfat Avh ARet Z17 A&EThE oA ol dtk
3B A7 stk dela ekl giue Ay Aol & ,
ORI PaRS] ol wgstel AU P AN Rolol & 2177}
Utk 2 % AFUth E olF R Qste] AR Aglo] HPstn wA
= v Eo7) Hechy AHETE, e BE A2 ojaigt 2aeld] diat
gstele BTk Yoprt o)z Qg Lol B7E 4 Yok BE Ao B
Utk 22 H98EolA olad Haeiel Ragle] 94 ojizh Ado] Hrhd, ¢
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A s AgaT A2 A3gel AnFaozd AH 489 Ay
O o189 ATFAAGAN oI BEEA AR —?—xﬂsz} Beiste] /A1 A4 o
A2 AR 4 U FHYIHARARE 1-2

Ct. ZHQIAZCfO| 514

A A BRT ol FAIIAZOF] ST oAt WY E}Eﬂ

Ao Helh AR BN EELA, Aele] WEHIE oldaA, oA
of w2 ofmgt H7Ho] QIE=A] Ei Welo] wet Aol FAA ) 2L AR
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She Welo] Aehich3d ugal 2o feo] AAEE AUz 4 A
A S ol A Welo] AL

2) SHQIEZtO| iAo 2ot 2HE S

71 =LY 20 S0 7|=8t oA

A iAo et o =2 =Fo| WAE ARIE SIA|TE o]s|F AT EAA
AAH o= EAsHAl viet o], HeY WFoA Uitz 7P & A8 A
FARNAZRGS QEA] FWHAAY A Tz FHEA H|S0] sfMgith= A
Pk FARJNAZRS 42 A 4 A= 2o 18EE oY sjA 0w A
AHZCF o] 25 o= At} FARJIAZRfo| T3F FAALS Q] A2 EHs] AT
E a7} gick ke Q149 550 HEo7|& iyt HY @ 4 v
9] ‘reverse consistent interpretation’©] YEFATIL & £ QlG5U T35

FAAN/| T A AR dgt FAAES APk Lo By
atgigHeh olel thete] telulEe BuEvlel |4, By gele) B A
A AR, 9 2 PP 52 AR P PAAR| Belgo| Brlusichs
JAL MRS qerHle] ojejst 24o] HlEolsR} Aa AT A= A
oA o2 H71ee AAE % 5F9S5YT)30)

34) ¥ 2001. 4. 27. A3 95Att14 A,

35) o]2} T3], ILA (Antonios Tzanakopoulos), “Mapping the Engagement of Domestic
Courts with International Law’, Study Group on Principles on the engagement of
domestic courts with international law (Johannesburg Conference, 2016), para. 58 %

£,

36) Young-kwan Kim et al. v. Republic of Korea, Communication No. 2179/2012,
CCPR/C/112/D/2179/2012 (14 January 2015), para. 7.2.
“The Committee notes that, in the present cases, the State party reiterates arguments
advanced in response to the earlier communications before the Committee, notably
on the issues of national security, equality between military and alternative service,
and lack of a national consensus on the matter. The Committee considers that it has
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already examined these arguments in its earlier Views and finds no reason to depart
from its earlier position.”

37) AL 2018, 6. 28. AT 2011841379, 383, 2012345, 32, 86, 129, 181, 182, 193,
227, 228, 250, 271, 281, 282, 283, 287, 324, 2013381273, 2015473, 20163H}360,
20178491225(8%); 2012877, 20138715, 23, 27, 20148718, 20153715083 2%
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38) 11 A& Handyside v. The United Kingdom, no. 5493/72 (7 December 1976)21 &
A Qlgrick
“Consequently, Article 10 para. 2 (art. 10-2) leaves to the Contracting States a margin
of appreciation. This margin is given both to the domestic legislator ('prescribed by
law") and to the bodies, judicial amongst others, that are called upon to interpret and
apply the laws in force.”
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gt ZSAsfolA A /\Hi*o— Ho] oAl Bl Zo] ofyzt Asfo] S440g 1
22 Fofsfof gt 1L BrR5UTh40
%ﬁ]*}‘ﬂxﬂl&iﬂmernational Court of Justice)qx= AFATFH L3]I} o] =A
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39) oAWd, Keun-Tae Kim v. Republic of Korea, Communication No. 574/1994,
CCPR/C/64/D/574/1994 (4 January 1999), para. 15; Tae Hoon Park v. Republic of
Korea, Communication No. 628/1995, CCPR/C/64/D/628/1995 (3 November 1998),
para. 13.

40) Concluding observations of the Human Rights Committee : Republic of Korea,
CCPR/C/79/Add.114 (1 November 1999), para. 21.

41) Ahmadou Sadio Diallo (Republic of Guinea v. Democratic Republic of the Congo),
Judgment, 1.C.J. Reports 2010 (November 30), 639, papa. 66.

“Although the Court is in no way obliged, in the exercise of its judicial functions, to
model its own interpretation of the Covenant on that of the Committee, it believes
that it should ascribe great weight to the interpretation adopted by this independent
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body that was established specifically to supervise the application of that treaty.”
42) ILA, “Final Report on the Impact of Findings of the United Nations Human Rights
Treaty Bodies”, Committee on International Human Rights Law and Practice (Berlin
Conference, 2004), para. 175.
“-- most courts have recognised that, as expert bodies entrusted by the States parties
with functions under the treaties, the treaty bodies’ interpretations deserve to be
given considerable weight in determining the meaning of a relevant right and the
existence of a violation.”
43) =71Q1EY3] 2003. 12. 8.&F BH (FlloldHF 7H?l%_‘izﬂl£°ﬂ g FUAEAmE 5
”*Xﬂzq 9 EHAAF A21%0) A22%0] et A ).
-~ U= 11 #Es{competence)< QIR QIECIANE]S] A S TR ARfshs A &
Uizt A2AF AREIA A 7)<t 3}9} —8— ARt FAO S - QoA S A
A35] o]gstarrt gtk 2o R olsfiE i, = W“ 359 7lQ19] QKT thet ofk
g A1 TEO| ARG =N ﬂLéP% ’A‘HO]E}
- NI EAZo] e A 010“5 T A= - 7H°1°ﬂ7ﬂ AFAR ARAE T 5 =
T__Lﬂ‘ﬂ?l% AR A A1gi. -
44) Report of the Human Rights Committee, A/49/40(VOL.I)XSUPP) (21 September 1994),
para. 463.
“The Committee is aware that the absence of specific enabling legislation is a key
factor that often stands in the way of monetary compensation to victims of violations
of the Covenant, and commends those States which have compensated victims of
violation of the Covenant; it encourages States parties to consider the adoption of
such specific enabling legislation.”

45) FAH TAY ZAE kst
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46) AFA A 1990. 9. 10. AL 89382 A%, AMA A 2015. 11. 26. AL 2012871940 A4.

47) od, FriA HE7ke S 1YY o £ ofsfeta, &GRS ©det dEt ofd o
2 7He] EE7t EeAo® A Zlolgke ol ArdAag Al Y. ofeh s, AT
S ARSI E99), WA 71298 ke Be Adol digh A, diEY
xhﬂqj:,ua_ojx].i (2015)’ 154 o]o]_ 2z

48) Restatement (Second) of Torts § 652A General Principle - Comment a (1977).

49) Roe v. Wade, 410 U.S. 113 (1973).

50) BVerfG, Urteil vom 15. Dezember 1983 - 1 BvR 209/83 -, BVerfGE 65, 1-71.

51) Y 1980. 1. 15. A3l 791883 2.

52) ASRIARAHYA 1982, 7. 21.4F 827419263 Z27.

53) A2AHHY 1995. 6. 23. A1l 9471319230 WA,

54) T 1988. 10. 11. A3l 85t}7129 HE.
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3 She Lol Wk FAAAL] BAHA Qe AL, ol2l A
£ SRR 94 BA e el d%o] FA oithE EARE ojojd
& gyt

Iy A A gEZolll 55AoR
ZHdA (sovereign immunity)S 2GS
HE HAE FUth FdEs0l 7123 FEdAls SAEAY] 71894 F ot
Ayt HAoE 7o) FAE 38E FN(acta jure imperi)2 AHEA FH(acta
jure gestioni) = T-26HA| kil Ko tiste] FHAUAIE Aok Ay AW

55) tiHY 2006. 10. 13. A3l 2004tH6280

56) Y 1998. 7. 24. A1 96tH42789 WA

57) ARAREA 2005. 5. 26. AlaL 994513, 2004%MH90(H) 2%

58) Y 2008. 4. 17. A3l 2006t435865 A5t TE % Wil

59) o€ 2005. 11. 16.7F 2005226 2%.

60) ARATA 2008. 7. 31. A3 200430H010, 2005AH0(HT) 274.

61) Hi¥€l 2018. 9. 13. AL 2018%9775 2.

62) tiH¥ 2017. 11. 14. A3 201753449 4.

63) tiE¥ 2017. 6. 15. A3l 201708202654 B,

64) Y 2017. 2. 15. AL 201474230535 ©2.

65) TAZSA & oA Soll Tt HE,0] 20059 AR EHA A520] QIAH o= goi7t ¥
A7) & shaEUT
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e AR FARA7L IRV o2 WS Ag U ol
@l Ueht Uk WS 34 1975400 A 3
&) TlRAdTEYE 18124 Fd FAUAS AHSL Y
TR et WA e Eoke A0 BE Suge AT FAUAE 4
31 915Ut} .69)70)

FAA FAAR A 2AHO] LAH] Zelol A 1A & dsUch 8BRS

= AR

oA FHE BAARTES ZFAZIARE Alte] AR vidfo] FHR

T
o

4
SHok sk 97k Y AR B A Fa W AW BT Aejet 445 35
T 5 900, FUH WA EC] AGAFE A18ZN £2F 4 Ak 59

FUth72) 1283 AR-EereldslE 20069 tHeI=o] A3RF 7RI thgt

60) Y 1975. 5. 23. A 7411281 A% T "l =7k IATES =] Aol B35S &
A =of gloBg E3] X0 osto] AejE H HeU AAE Juie] EHS EUok= HE
AQlstils ==71E FiE sto] LUt AuiEs PAD = fle Aol & Aol g
= W= Edid FEEA Y IS Qe 2= siME oA 7 syt

67) Fa2 ASTUAAE 1985. 9. 25. A1l 8471815303 TAE)2 At/ 9ol HAd 4%
of Isto] =71e] FHHAE AGoHA Y= AHIE HobE o= Qlthale sk J19F -2 o] of
2] FATEH] Ao o]2FthE KRR HErH T BASIIS Y

68) The Schooner Exchange v. McFaddon, 11 U.S. 116 (Feb. 24, 1812).

69) A2158Y 1995. 5. 19. A3l 944427450 =42 (BH4).

AR Y] TAHH et FHBE D LT Y2V, T 9] EEoly A A BlFo] &
FHS AR o0& PAol= HHAQl FP7F obd AFAIE E= AFAEEZ 9ol Botol= 9
=27 Syt Helol Auyo 2 e WAEXR] gkt -

70) FAE w1 RS AR FAeY D Ao R Qe EofuidS 3t ARdolA At
= YA & Qlu &5 Zolt ta e FAEREY 2016. 8. 10. A1AL 2015719447368 HE
&)l AFYTH

71) 3. (o) °] B9 AL A ol &ols the AR E3SHA] oflgith

(i) A 49 A7 9 A PAARTL A Q= F710l oA FHE HIA
FAof| A WEC] oJste] Q5= =Y A7

72) General Comment No 22 - Art. 18, CCPR/C/21/Rev.1/Add.4 (27 September 1993),
para. 11.

“The Covenant does not explicitly refer to a right of conscientious objection, but the
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2
FHQAEFE | Fot “Aoll= A o]2'(living instrument doctrine)< Al
-

=
U T}74 FHA WAAK| TS Bayatyan v. Armenia AHANAE Z2 o]2o] <

Committee believes that such a right can be derived from article 18, inasmuch as the
obligation to use lethal force may seriously conflict with the freedom of conscience
and the right to manifest one’s religion or belief.”
73) Concluding observations of the Human Rights Committee : Republic of Korea,
CCPR/C/KOR/CO/3 (28 November 2006), para. 17.
“The State party should take all necessary measures to recognize the right of
conscientious objectors to be exempted from military service. It is encouraged to
bring legislation into line with article 18 of the Covenant. In this regard, the
Committee draws the attention of the State party to the paragraph 11 of its general
comment No. 22 (1993) on article 18 (freedom of thought, conscience and religion).”
74) 11 Nz% Tyrer v. the United Kingdom, no. 5856/72 (25 April 1978)2tal &&A JHULh
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1 oldol= ti 2 20077941 BENM FHA HIGARE FAN = SR
U A oz o] sk dvbol PO A Ml Het FE Aol HIFHEAE
A 5 S0l Bt Feol 2oF IAF 4 2 FHeH HAES S5 1B
A9 Ag8x A1F 2782 AP At ofl Pttt Hop 282 wiAg oAA7F A
& Qlthale 2T o |l e Aujddet BAIE sklsU. Holsle 24 ©f
£'9] 928 YEIHL & 5 AFHH70

HoRgle B4 olE 2 A

SAAISHL, £oF9] £ FAEHCE Aot E FEgUth dA TEEH =4
Ho| v - Jslete Beotohs SHo] Ysytt. HH HIMUgRS A31x0A4 349
AuhtalE, A32x00A sfAe] BE4 $uE 85t AsYT AW, ‘mavaux
préparatoires © et ‘founding fathers' 9] Q=& BMsk= HT 47} “Aolqle
A4 o] wE HE WA ARelol= Avet 7o) & A syt

O ol8d AFALEAA = “HoRle &4 ol&'o] AFAQl x| siHdR =

187 FET 5 UrH AASHAIEA FIEUHARAG 1-4]

“The Court must also recall that the Convention is a living instrument which, as the
Commission rightly stressed, must be interpreted in the light of present-day
conditions.”

75) Bayatyan v. Armenia [GCl, no. 23459/03 (7 July 2011), para. 102.
“The Court reiterates in this connection that the Convention is a living instrument
which must be interpreted in the light of present-day conditions and of the ideas
prevailing in democratic States today.”

76) WY 2007. 12. 27. A1l 2007%E7941 w4,
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5. OFX|HA
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A3elA, Holut ﬁxﬂaﬂo 71 BTt A9A| R HTele o] Yehpr®
st SUA L] Bt ggtale] AWsle AR At 2A= A
AE7E SHeiUT )

O

79) Bayatyan v. Armenia [GCl, no. 23459/03 (7 July 2011), para. 105.
‘A further development in the UNHRC's position occurred in its views adopted on 3
November 2006 in the cases of Yeo-Bum Yoon v. Republic of Korea and Myung-Jin
Choi v. Republic of Korea (Communications nos. 1321/2004 and 1322/2004, UN doc.
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CCPR/C/88/D/1321-1322/2004, 23 January 2007), in which the UNHRC for the first
time had to deal with complaints of two convicted Jehovah's Witnesses with respect
to a country where the right to conscientious objection was not recognised.”
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9) o] Adll= HRC Yoz &F3t *FO]HO] ZF435t Zlo|tt. Martin Scheinin, ‘International
Mechanisms ad Procedures for Implementation”, in Raija Hanski and Markku Suksi
(eds.), An Introduction to the International Protection of Human Rights: A Textbook,
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th I F oldAE i HYPL T2 o]FZ Kavanagh® H+E 71ZoF3dt.15 o3t

2" ed.(Turku/Abo: Institute for Human Rights, 1999), 444(c]2%%, “HRC2] Adh(view)Y
A 58 B &, AS=AHATE, 1349 135(20006), 4004 AHA-R).
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11) Maria v. McElroy, 68 F Supp 2™ 206, 232(EDNY 1999)(c]Z%, AA =&, 7t 8 A|9l8).

12) Nicholls v Registar of the Court of Appleal(1998) 1 New Zealand Law Report,
p.405(New Zealand Court of Appeal, Eichelbaum CJ)(c]23%, AA =&, Z=F 9 #Ql8).

13) 19999 AR Y2 F71EPE A4 “QUAECIAE(HRC)Y] 270l = oY FF =71
QFd siA, A&l QoA QlHolALE Y] 24 H siA7|ES Zo] Aoty (F7HERM
9)) Wr=71es/g 9 o] &S wstoopdt &Aook ekl WARE A2 o] Hsjet AlE &
o] sh= ZAol=kal & 4 Utk HAARYHA 1999. 4. 1. A3l 983191532 w4,

14) o|&H, AA =&, 13~14%.

15) Kavanagh v. Governor of Mountjoy Prison(2001)°] tigt AMASE W& o} 7AE Zag
Z1. The Irish Times “Views of civil rights covenant committee are not legally binding”,
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2001. 10. 29 in https://www.irishtimes.com/sport/views-of-civil-rights-covenant-committee-
are-not-legally-binding-1.334585(2018. 9. 1. B-&).

16) A, “FAJNAFHBHD Y FAH HAIRA]", FAHE S =5, A40H A235(1995), 249%.

17) o2, AA =& 13% ¥ o, “FAIRIAEATHEY A EA =} eh=2] A", AR/AEH,
A33(2000), 61~62%.

18) AU, “FAMHEFet RISHEAL", AFHEZE, 2000, 142%; A4, “=AIAEF 71 10
|e] 37, FARIEH, A335(2000), 29%.

19) Selected Decisions of the Human Rights Committee under the Optional Protocol, vol.
2(New York: U.N., 1990), 1~2.
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23) E. Mose and T. Opsahl, “The Optional Protocol to the International Covenant on Civil
and Political Rights”, Santa Clara Law Review 21 (1981), 329-331, in Rosanne van
Alebeek & André Nollkaemper, “The Legal Status of Decisions by Human Rights
Treaty Bodies in National Law’, 2, Electronic copy available at: http://ssrn.com/abstract=
1817532(°]3} van Alebeek Reportztal &h).

24) D. McGoldrick, The Human Rights Committee: Its Role in the Development of the
International Covenant on Civil and Political Rights, 2nd ed. (Oxford: Clarendon
Press, 1994), 202 in van Alebeek Report, 2.

25) Heyns & F. Viljoen, The Impact of the United Nations Human Rights Treaties on the
Domestic Level (The Hague: Kluwer Law International, 2002), 6 in van Alebeek Report 3.

26) UN GA, 57th Session. Report of the Human Rights Committee, 11 July 2002, UN Doc.
A/57/19, vol. 1, Supp (No. 40), para. 225. ©] T 70% ©A9] ZAL ZF FAl=o] 95 F
A=Al Qlth= Aol

27) Open Society Justice Initiative, From Judgment to Justice: Implementing International
and Regional Human Rights Decisions (2010), 119-120.
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28) van Alebeek Report 11.

29) Ibid.

30) o] Ho| BFE Law 288/1996°]% HEo|ch

31) o]A9] W82 van Alebeek Report 11-13.

32) ot JHA =S B3t S o] thiE HA 7|&Y Sl SAAEAS] WE0] 11 tiifoltt 4
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35) Ibid.18.
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37) o]5te] Ul8L o] A4 701X AAHES EYE AT 59S. Committee on the Elimination
of Discrimination against Women Communication No. 47/2012, CEDAW/C/58/D/47/2012.
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41) TRIBUNAL SUPREMO, Sala de lo Contencioso-Administrativo, Seccion Cuarta, Sentencia
num. 1263/2018.

42) 4=t TA 24%. Article 24 CEDAW commit States to “adopt all necessary measures at
the national level aimed at achieving the full realization of the rights recognized.”

43) Tbid. 29|91 TH A10R 282, A 7|28 AAQJIEAA E FAIERF Sof whet si4]
Fojof Sith= o s, JEoE Aok o2 2ot Art. 10. 2. The principles relating
to the fundamental rights and liberties recognised by the Constitution shall be
interpreted in conformity with the Universal Declaration of Human Rights and the
international treaties and agreements thereon ratified by Spain.
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