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W53 109 ‘opl 1ol 17 AR 7 AL AHHYer, 1 Fow
20161 66l ‘ol 10l
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d 9l QY HAEVF XY o] AHT) o] ¢ %‘Zr% A =t

2 el o) ek Fale] F7HE FAA A Aol A WP Zlolth 201039
© 7] Al b 7S A4 A AAY] s Feofsta, 2
=09 7FsAS EREy] Sl 59 133 A5 (015 OEWGA)o] A
HJE k. OEWGAS) o= F 6318 7FH = o, 3o Hoid =5 =
QA 1Ee] Q1A Hopo] gde SeAtgeolghe oo otk 20146l =
UN x9] o1 =dAE7HIndependent Expert)E A &4 dwglon, o] 94
21@o) Ak8] (Human Rights Council)7} =91 914 BAS F2 713 714 de=
AR st Jes HolFErh?)

A9 Ao M= Zr-2 =9l Aol o B #4E 7] gola o 20149
FHHE = w9l A g AuE A 20159 w)F7]7(Organization

3:—1_
of American States):= u|ZFw-9] <ol@ &k (Inter-American Convention on
Protecting the Human Rights of Older Persons)d-g., 201613 o}z g7} 13t
9] ol &3+ o}=g]y} dA(African Charter on Human and Peoples’
Rights) o] A& z)elalic}.

27119717 A el Qlel e o 2 BAL 712 Bart Yoke A
S gty olxzglz A IF WEY I (Network African National
Human Rights)e wolze]zlgalaoq Adow dele 20113 Axe 2o
FAZ =91 Q@ AAFT 20143 oprJofe okxz H(Asia pacific Forum)2-

a

1) s m33} Z/RAEIE, http)//social.un.org/ageing-working -group/index.shtml
(20164 8Y 109)

2) =91 91 =PHESL
http://wWww. ohchr org/EN/Issues/OlderPersons/IE/Pages/IEQlderPersons.aspx (201613
89 109))

) G933, w9l dd 2L A3 Yo i Zw3le] A CM/Rec(2014)2
(Recommendation CM/Rec(2014)2 of the Committee of Ministers to member States
on the promotion of the human rights of older persons),
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(201641 8K 8l)

6) WHO, m&3}le} A7}ol| thdl AjA R A (World Report on Ageing and Health), 2015,
p. 11

7) ILO, A3 RAF &) w=o1e 93 A7) ok 3! 467)= »AF 2z} 7 E(Extension of
Social Security: Long—term care protection for older persons: A review of coverage
deficits in 46 countries), ESS zAlR 14 A 5035, 2015, p. 1

8) Sleap, $-gl9o] mul ¢lo] Wal= 2T xdr] ¢1AUIn Our Own Words: What
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2.1 019 BE FHY XES X0l BHE

AeFolol el ApEe wele] A <17l BAle] 4lolth W16 FEulw
o] AEEAe] MW, SRl 5%7k A 1d Aol mEA] o) Polehs
ol f-= APRFH ZPol YTk WHTE ol SYAT} B Jbg Ybael 2y
FEZ, 1 A 20129 4%0A 5P I o] HEZAIAE $BA
52967} welo] Al 9171 Ehsh % 3% glcha

Qlo = =5
RELAS ﬁ o2 vson ol B 39

ol A= %SOM 7} ;ﬁzﬂe Hhz) ok b ASElT B ekl ofao}l X
Aol M= A xpdol Hske] olek AR AEZAE o] FolX vl glth
AGor T ABS BAHCE FAEAL U= A JIY 2o mE ofF

w219 1 71Ee] Al #3 =A 3 ok(International Convention on the
Rights of Migrant Workers and their Families, 1990)0] 4-23&}t}. o€} =4 <
A zofol e A 27 23] 2A AHE AFL AFeT AA 2k 7 o
Aol S A o AR@TRe iAol ojRslokrt Ftk ol ajAlo]
3 Auneo] R vAE e FFah ol AL Fado] mUE
P uAYET AR fAUES B3 A9 Ao og Balo] Aol 3
oA BAZ 5 grkoldl MM 23 3

A Adold AMRY, AP AT AEA Afol B FUBY
(European Convention on Human Rights and Fundamental Freedoms, 1950) =
Mz AP B0 B GNP 3 AR AAHOR @R 2

g oAl TER RS ol sigTha siAE ook dch A H FEAE AR
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10) 20159 Aol B3 fRulemE: Aukd s, G Pebo] B o7, Aol et

o)) (Eurobarometer on Discrimination 2015: General perceptions, opinions on policy
measures and awareness of rights), §2A3 A2 Y3], 2015 p2 2 pb,
http://ec.europa.eu/justice/fundamental -rights/files/factsheet_eurobarometer_fundam
ental _rights_2015.pdf (201613 8¢ 1<)
T el fRAY ABEA AP 2UT T/ BB 1§ 0|99 FGolM e F,
/‘J g, Ao, 8 9@ FA H3Fe] A-g(National protection beyond the two EU
Anti*djscﬁmination Directives: The grounds of religion and belief, disability, age
and sexual orientation beyond employment), ¥&EZ=, §21913F a9 3], 2013,
p.78
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gukzel ¢jHAl =7t A}-,T(general justification defence)Z

174
A97} Aok G 29l ole @ AukAe WA 22 ARE A
of thsl =g he ow Aol HeaH Peth

I = X CEDPE P eI EREO B E R BT
we Aol 1§ W Bl Az Abfroll AR ThE A Bl

e AE&HA Ferhd S| A7 pEFA Y| W 4 ¢ AHRFEE olF,
AR, A, B2 A Y 8 A A 79 3§, dF 14 2209,
Wk g o) A =] g, Fa GAG A ©Alo] B4 g, FR QAW
5ol Utk ABE=o] A= wS o7 AHO A o9& AA T} FAN
EoAe A8 2de] el I FAME HAA nEe EIT T
AT 9 AL AF A AF RS HEIhD

1w o9 fEx FHEE £ o FHME =Udgr sy (People’s
Republic of China on the Protection for the Rights and Interests of the
Elderly)o] we} d5 oz Q1gh IR tid-g 604 o) do =z A|ggict. o)<}
gzxoz, 1933 Arlx=z 5R A5 (Singapore Retirement Age Act)ol uw}

g
>,

o

o
T

13) Dempsey et al, 183} 18(Age and Employment), §2a33 2819 93], 2011, p.5,
http://ec.europa.eu/justice/discrimination/files/age_and_employment,_en.pdf (20161 8
9¢J)

14) http://www.do.se/other-languages/english-engelska/other-areas—of-society/ (201613
8Y 49)

15) 20043 A5 xpEIFA A4
http://www.austlii.edu.au/au/legis/cth/consol_act/ada2004174/ (201613 8¢ 1)

16) AJ= 78,
www.agediscrimination.info/international/Pages/international .aspx/international/Pages
/international.aspx (201613 4 14¢))

17) 1993 21@H, A55=,
http://www legislation.govt.nz/act/public/1993/0082/1atest/DLM304634.html?search=t
s_act%40bill%640regulation%640deemedreg_human-+rights_resel_25_a&p=1 (201613 8
1)
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£ s 604 o)stelnt A gHeh. 54 ko] HuofA
T 9tk o2 Zo] wolze olduls W=x9 ¥ (Irish Equal
Status Act)e] thol] <8t eF=ThI® @ 2ol g R)(Russian Labour

= THAPEE Be=th gs2EL =20 JAAE =93t 9o #A
H Ao Mo o] & 7 AR wEd, gSAEe L 2Eg o}, BV
o}, I Zo}lElo}, A|H, =Y, =

FARpE t@ 28 A717E PR Fohe
oR0ISL Ee| Hg hEARe] TSt Belh FagolH, Brle]ols) 3

18) ofde= 7) 2,
www.agediscrimination.info/international/Pages/international.aspx/international/Pages
/international.aspx 201643 49 149

19) Ao} AL,
www.agediscrimination.info/international/Pages/international.aspx/international/Pages
/international.aspx 201613 49 14

20) FAHHST AEIA ) B3 £ HE AE/}F U ESY I(European Network of Legal
Experts on Gender Equality and non-discrimination), 201513 ¢ ~Eg|o} 282X
BaA, A FHyPeds), p30,
http://www.equalitylaw.eu/downloads/3700-2015-at-country-report-In—final (201613
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T A= 718E AERith
0169 69 AA74A] UPR 5go]l AAE 2E Ang sofslr] 98] w7/
THAE W R WEE Ul weARE I TI9IES AES

UPR oo 2ol that )& AAISHATH
A Az}, wQl Aol i@ Aurt F 4649 Ao setE it 51 oAl

= T 19715e doR Aurt o) folHTS!) AHHas & Aot gl

Ao HRlth AuE T2 F7h 7k ofAlol wvke 8=, Y wvke 1

AFeQ. 2t B F/45e ol RS BE £4dch 9l Al

#ate] Pug e F7E Dol SAT FHol e AR HolAE e
A3 467 71-2H 12} UPR 74 (2008~2011) ¢t 127) 9] A w7} A=A,

201613 o] F25E 23 34 ¢k A1 3470 o]FojFyu}. 2x¥ e UPR 3}

g &et Rle) Aol A3 Aol ISk Slee & & ATk
e o] H 3k 3RS Bt B Aol viets Fart vk 20169 64714

UPR 3}gejl 4 S17) obal sjdzoll AAE s 5 124310000k =2l

Aol tigk A AA A1 04%ef Bjsict opl sld=ol] thek st

Hdsto] UPR AAollM =2le] dlE t& 495 o1A3] Zotir] ofd:
UPR Aol A th7aL 9]

= — A
1972 w9l Ae] HEE Beshs Wee g QukHel Angck vl
=1

58) UPR dlojgfu]o] o)A o] & 7153 A8E B A7t 4%
http://www.upr-info.org/database/ (201613 64 5%)

57) UPR ¢o|glu]o] 2, www.upr-info.org, (20169 6 59)
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OP-CATS] HBHE HSu9l TRWAHI I Mefo|HMo| HIE

20163 64 &A) 517) opAl 3| Y=t 712 467]30] T EHAFHHCAT)S 1
ZYhO0 o] Fekg HIFESIA] Y SIS BT oo} IUHER, HE o),
o, g o) Alo}, mlekul, Av}E 20|t} FFx|uk CATo| n|FE3 RE ZylSo] 3
Z OP-CATE &3 A& ofyt). OP-CATE n|&3t ofAl 3= 337) =
Bttt ol T 21 Y F7FECl 6752 ofAlol f7FEC|Th ©o]X
H OP-CAT nj&= B0 = Q3] A7) 8 H 1t & =219 A

[‘2_

ol

59) mEWAIFeF Meo) A,
http://www.ohchr.org/EN/HRBodies/OPCAT/Pages/Factfile.aspx (201613 7Y 59)
60) B &3}, www.ohchr.org (20164 69 11)
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3 %7hs OP-CATE mzs}a, olol o MAF&He] gl 31 7hew
107} 3ol B3t o5 F7} 2 SAFL §8 F7h DAF-L opAlol F1, 7
utel, ALz %9, ogelol, Boh Y@, RANS, B, Fohol,
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2 71e} BopA e SPTS} Tk 7] 77} )
YA, YT HIASE B REARE 53 5
U gEel YA @gkths Ae gtk SPTI 20} g
A ol RAE], A RPAA, e EAN D Je £FLE BRI PA
B SU0), BESY, FARSH), AquOe e FrbRmAGAY R
0}, 7] 6T, o] @] o}V, VR, Bel W) Y3} HAT HEA R

61) SPT =7} W=,
http://tbinternet.ohchr.org/_layouts/TreatyBodyExternal/Country Visits.aspx?SortOrd
er=Chronological (2016\3 8¢ 9%)

62) CAT/OP/DEU/1, =<, 2013y 74

63) CAT/OP/MLT/1, €}, 201613 2¢

64) CAT/OP/NZL/1, A& =, 20133 114

65) CAT/OP/SWE/1, ~¢jdl, 20083 7¥

66) Rexs
http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=14102&Ia
nglD=E (20163 6 11Y)

67) REztg
http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=17003&Ia
ngID=E (20164 69 1191)

68) REAE
http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=16485&I.a
nglD=E (20163 6¢ 11Y)

69) HEztg
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9 agAol 2o Hok Arko] Lk Aol Ui 4
= 98 BT BE 227} Bas da wyoh

AR AL o] AEH 7E A2 AV RTNE Bal) A=e] Z)o]
- Heg RO, ABSE AT W AL B3
2 HIAE AZSHGT RIYTh2) Fhd g7 7k A=) Berse
2 HEE Ule-S ol A4 320) dzkel B3 dzle} v

B S F3l w9l AARESL BASH] op AT ol FBE A}
slgol F2ks gk

http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=16284&La
nglD=E (20163 6 11Y)

70) ReA=
http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=16033&Ia
ngID=E (20164 69 1191)

71) RExg
http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=19953&La
ngID=E (2016\3 7¢Y 5%)

72) CRPD/C/CYP/1, 7)==z ~, 2013
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of ek WA Hee dddol glom 2BHA A% 79 =5k 47 37}
M= A% AES FAsks Rl Ara dAoln, AF AEFAYl =
7R Y P e 18 2 54 Frov AdH e R H8shs 5 =7
Age] Mdutell AEHA] obe o Aok AP OE IS APEY -5 fHelga 5t
AR Ae2A B A9 e Fa ] WiEell, =10l A ¢ 3l AP
e W BEs Aokd Buk opyzt A% Aol sjgdH=Ae] o FE dud
w =2 AEl T 5 ATk =Rlo] AT e AT B 7R
33 Aozt lom, AA 229k A B3 w7 ot RS HE
A ggabde] td #o] ofF FEeith= Hol =k

ER1S0l RdE AV 5 e AAVE EAHE A-9-Et siHEtE kQlsol
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AAAA N A71E o] ofef AHEFA] Aol Hs) dHH o= o= A
€ &b Q9IT o= 201od niRuH dRzAbet F2Y defolddrt 20154
FYY HEAL 22 AH AFolA Rad AFEEe A9 AE BEe Y
SHAl 3L Sl 2o MRtk R wvhe] kRlEd wyRIAYIT B BT
717sF &2 22 S ol 1 A AA Ao 5 fink & ATl 9
2pdol B HE AEE 3 YA FAW TAAM] mE2E 189 B
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3.1 A TS AU

3.1.1 By SN 2¥E A HY Y82 2

12

Edv)e) AR RS TS Age gAIARE & giiEo] ok o] AEe
19483 AJAIQIBAA A22%, 19661d A2 - ALs] A - 7314 Aol B3 A+
oF A9z, 1979d oo tigt =& Felo] A Huol ek PoF A1z, 2006
d Aefiqlel Aol e FoF AZBZAA HAHS ATk

g0 FA T FALO) ) ksl Ao =3 A RS W A
g3 7128 AAST Yok I 9=, 19529 A RAHHA 7|2 B3 Fek
(Social Security (Minimum Standards) Convention)(#]102%), 19673 w2, =
of, 6= FoJdeKOId Age, Invalidity and Survivors’ Benefits Convention)(=|
1285)9 1 R Am A3, #HZo] Lxwe 20123 AM8)2 RA7zA
#3l @ (Social Protection Floors Recommendation)(#4)2023)%5-0] it} o]
2 Fiue o ILO 7ol A 21 e & A A= 2
AHEEY FEe AYrEs FEe U FEsHA &3 des T Q)
o tg 7|2AS BAE a7k

2 Apol| A A EW, opxjotel= i A QIAFH] §lth oA
963 7N FYPAAR Al2z (A3 R, 213z (A3 & 98 A9),
A0z (R & A3 A w4 2 20003 §HAF 712D R34z} o] f
HeldHe oA AS|EAAS whe HEE BRIt

ARE R LA 9 FEste] FA A - ALS A -3 d e 9] dE] o] AR RAS vk
Aol B3 =g A195(2008)= AsRge s dge AL ¢ 3
A=Eo] ALNEY oF-5 olFstr] fsll FHalloF & xx|o A3 FH AT AR
< AN o] =HE =3 FEo A 2] wdAVE
4, Y3 71%bol Slo] Fof o] AAA S HIFsE), By |
HA, o], AR} EYd M Ao Y HEA, e ApEEA S Y
s

2 EYT YSHL ORI Yok E AIRFL 2L Aele] LA BEE

:{L:]_

1©

1

73) ILO, 2014~1531 MA AF32A BE RuA: AASE, L84 1A 2 AL Ao 7=
(World Social Protection Report 2014-15: Building economic recovery, inclusive
development and social justice), 2014 ILO, p.79

74) E/C.12/GC/19, CESCR, 2008
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ALE A B ek Aol T
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3.1.2 #U 21 HHYEDL MT HHYFIN HR= A& W 24

2P| T B4 YT ThE 57bA FAZ B Jhewl ASRgS B
Ag) Ago) T3 o] Fhg wwshA thEolA L Ytk 5l o4l AARE F
A8/ =-& 4o 2A) <18 =k = CEDAW, ICESCR, ICCPR, CRPD¢] o]3)d) t}
£ A2 A7IRIA6NA w9l 8|S AFYT 7 HIAA o F T
G BT OR, o]F e Eejoh ICESCRY tfst A2 RIAQ F5 #4 BA
oK Ae AR BRjels} A7l ICESCRE WZSIAE ShabAw F
Z7h w5 CEDAW nl#Tol7] o] g Aoke Bud +% itk ob 3
AL A LA UlolA A2E sk S, Busia Jor e u

75) wele] AAH-AS A28y dele] B@ Ynk=w #65, CESCR, 2006, para. 30

76) CEDAW/GC/27, CEDAW, 2010, para. 42

7) A/HRC/30/43, g9l 9l o1 =JAE7} B uAd(Report of the Independent Expert
on the enjoyment of all human rights by older persons), Rosa Kornfeld-Matte, 2015,
paras. 102~105
) FrEH 3] Ztg3]e], =91 2@ Aol B3 @a CM/Rec(2014)2, 2014, para. 21
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TANA AF AEZ ol AE A R 9es Folg &

ol& 7Fse 3% W BAE AR A3 Ao] AgAlzEe A3 ARE A
38 ol FY=Fe T, divtd, 5, T ofdWE, BF, wAUs, s,
Fophyo}, £2ul)o}, E2ZuYol, Al 5 127850t a7, "dvpgm),
U0, ol =B, B, np ol AFg ngshe 2P A vk, 1
g2 AF B4 A AaES, ZREDHE AF /e A HRE ATk

sld=ro] AR EAS whg FEo tis] Rushs AEE ety 2T
X

2 SRt opyl B AFe] e AL W3 2 @ AEle
HRHOE He Holth FANAALRYEAT-20] AANANNS 20,
19999 ~2016 49 52 % 197] op 3ATS thgo & FAH AFol

38218 AW Ao SUATH) o]} @ A& CEDAW 19159} 5412 -4}
274 551 A9l ) zob T MEaA SEAA AFAPE S6n
14H(Special Rapporteur) 1402 Z@th 444184 255 Ae)$)93
7} 2571, CEDAW $1918)7} UwlA) 1378 Q158 202 epdeh A% U
02 T, AR 242 Fo o4l HAFSo] NHRGL WS Peo] e =
) A TF o) RE AT oldelA 25}
o ARE A FEL Y] A9 28 ATES BAY Baso] 55,
2

7hE]o}88), =289, ZZu|ol0), AQ19D), o292, W EWN s o1

0 |

79) HRI/CORE/1/Add.98, ®ln}=, 1995
80) HRI/CORE/DEU/2009, =&

81) HRI/CORE/IRL/2014, o})el=

82) HRI/CORE/MNG/2015, ==

83) HRI/CORE/ROM/2011, Zul1jo}
84) HRI/CORE/1/Add.121, 18], 2002
85) HRI/CORE/POL/2014, Z&t=

86) AIAIQIAAR

87) E/C.12/AUS/CO/4, CESCR, 2009
88) E/C.12/BGR/CO/4-5, CESCR, 2012
89) E/C.12/CHN/CO/2, CESCR, 2014
90) E/C.12/SVN/CO/2, CESCR, 2014
91) E/C.12/ESP/CO/5, CESCR, 2012
92) E/C.12/GBR/CO/5, CESCR, 2009
93) E/C.12/VNM/CO/2-4, CESCR, 2014
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55U, FhAE 289, YgaEB el BdsAE AT e 242 9§
o] AFHYT AF AEo)Ae WAy} L AER}D, Z=ZRW), YRW), @)
100, 2oloH0s} geds) AR O, AE 719 W7} wlEHo) o
3 AFHAT SY109, o] ol0d), SR E 9109} AASAE AF Al2H
ANA oMol thgk FA|AHQ] Bolelo] AFHAJT AT 7 7IFo] €29y
o}06), ) 107, W EHW® o] tiaf] A7|FAc) F=o AF 5P B3 A
H AL BASIEE Paukghthl9)

=718 AAIIA 7| HENA ALS RA-S 12 Aot AT oAl 3=
sk v

oA =

rrro

P
o AB R FAFHES Axsh

o

3.1.3 =TI =PI HEE= A= gt 2

7129 ZA JAA7|E, AHER A, Fl HE v AY

BUE Y ZAE bvigo g, 277t 2919 A RS

kol BAsy] 8 Hsfol & FAH 22+ v 2ok
Edr)e] HEs A BAE Ha A5 T ARS A

94
95
96
97
98
99
100) E/C.12/KOR/C0O/3, CESCR, 2009
101) A/55/38(SUPP), CEDAW, 2000
102) E/C.12/VNM/CO/2-4, CESCR, 2014
103) CEDAW/C/DEU/CO/6, CEDAW, 2009
104) CEDAW/C/ITA/CO/6, CEDAW, 2011
105) CEDAW/C/LUX/CO/5, CEDAW, 2008

)

)

)

)

)

E/C.12/1/Add.68, CESCR, 2001
CEDAW/C/KAZ/CO/3-4, CEDAW, 2007
CEDAW/C/NLD/CO/5/Add.1, CEDAW, 2010
A/55/38(SUPP), CEDAW, 2000
E/C.12/CHN/CO/2, CESCR, 2014
E/CN.4/2006/16/Add.2, SR ¢1zx}14, 2006

= T o T

106) E/C.12/SVN/CO/2, CESCR, 2014
107) /55/38(SUPP), CEDAW, 2003

108) E/C.12/VNM/CO/2-4, CESCR, 2014
109) E/C.12/GBR/CO/5, CESCR, 2009

110) A=}e] UPR dlo|gmo] 2 74, UPR dlo]gju]o] 2, www.upr-info.org (201613 69 5¢)
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113
ret
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A Z|Zol A= A71A
AFE Yohs AFS ASToZE AAE AT & fle AF25E 7
S AR BT F e 4T 3o =E AT dANERE AuHeE |
o TA| 71%0) &7 BAY S F5IA EIhR A QA
Uehs] [LO= AMS| RA-S S AE|E Adsks o o] F2 YL =71l
ARE A AA ATt el olH 3 AEle SFEA & dEolm A
e B 50] A&EHA vk He AR
HEY HS

A AAXASZE HA e F-HANA AR AF 5 AHoly 7ef =54
Hol| 223 A AdF/Fd A= B3 P I BAS WS 5= 9)

1)
~

T AA =EATe] 422%0) Bttt o2 FAE oA B BA UE

111) @soo]x] QAElM, wole] Ago] that A2 FeF TAH AQHA new
convention on the rights of older people: a concrete proposal), 2015, p.7
http://social.un.org/ageing—working-group/documents/sixth/HelpAgelnternational.pdf
(2016\3 79 209))

112) ILO, 2014-15 A7 A1317 B35 HuA: AA3%, 284 Ba 2 A3 o] 7=
(World Social Protection Report 2014-15: Building economic recovery, inclusive
development and social justice), p.76
http://www.ilo.org/wcmsp5/groups/public/——-dgreports/-——dcomm/documents/publ
ication/wems_245201.pdf (20164 89 99)

113) ILO, 2014-153 MA AF8A B& B 1A, p8l
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117) ILO, 2014-159 AJA AF3]A BE KB 1A, p.73
118) 1LO, 2014-15\3 AMA AF8& BR& B34, p.73
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337} 49] &' & B9 w38 AA ALM9 w2 4=FxH0ld-age effective coverage:
Old age pension beneficiaries)ol| A A=} #+)], ILO Al8]x RE ZgP=
http://www.social-protection.org/gimi/gess/ShowTheme.do?tid=10 (201613 7 27Y)
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130) %218 913 Aul2 A% D3 Qa9 L3], A Bz, od sk Fed =91
(Human Rights Situation: Senior Citizens in the Philippines), 2015. 11, p.14
v &%

131) Knox-Vydmanov et al, 2t 4d7te] Fe]HatsdAz: 523 @u((The Philippine
Social Pension at Four Years: Insights and Recommendation), +91-8 £]3F Au] 2~
Agh Azofo]z] UMY, AFATFNEAE, 2016, p.13

132) A}z BAp e, A=), T2 78/48] 2 2 2918 93 7]e} A & (Policies, Programs/
Services and other Initiatives for Senior Citizens), 2015,
http://social.un.org/ageing —working -group/documents/sixth/Philippines.pdf (201613
3Y 19)

133) Knox—Vydmanov et al, p.60
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134) 2018 93k AMu]x A% 9], 93 F3F Fglw wo(Human Rights Situation:
Senior Citizens in the Philippines), p.15

135) A}s] Bx)7)E%, DSWD AsjdgZz =) o3 37k od ddel <8 L
-9l (Assessment of the DSWD Social Pension Program Implementation, cited in
Human Rights Situation: Senior Citizens in the Philippines), p.17

136) Knox—Vydmanov et al, p.34

137) Knox-Vydmanov et al, p.35

138) Knox-Vydmanov et al, p.39

139) Knox—Vydmanov et al, p.56

140) Knox—Vydmanov et al, p.60
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155) CM/Rec(2014)2, paras. 29~35

156) CM/Rec(2014)2, paras. 36~39

157) CM/Rec(2014)2, paras. 44~50
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=

160) E/C.12/CZE/6, A=, 2014, paras. 54~56
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188) dszoflo)z] QIEUAME, wlo] Aol Wt M2 HeF Fa2 AHA new
convention on the rights of older people: a concrete proposal), p.7

189) WHOo|| A Qlg3l= MARAZAHWorld Health Survey), x3}o} A7}o] 3 A
1B 14 (World Report on Ageing and Health), p.91
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FEE AESE] A FARE 43} YT g Ak HTHS HAFT-

191) WHOo A 2l g3l= A|ARAZAHWorld Health Survey), :=3}o} A7}o| T3k A A
=2 1.4 (World Report on Ageing and Health), p.91

192) Human Right Watch, Z7}eFEEA42F 2 4] 2JekEd| t)3l 7 (National Drug
Control Strategies and Access to Controlled Medicines), 2016, p.8

193) FXB RA2AAE](FXB Centre for Health and Human Rights), R 73} 919 AR
7}o]=(Health and Human Rights Resource Guide), 2013, p.5.3
https://cdn2.sph.harvard.edu/wp-content/uploads/sites/25/2014/03/HHRRG_Chapter
“Spdf (20164 79 2991)

194) FAJBH T EARE-Z, 9ol ek FAAAEFe] 7 7E B4 A3 BaA
(Normative standards in international human rights law in relation to older
persons: Analytical Outcome Paper), 2012, p.26, (201613 8¢ 1<)

195) Ezx1gxg 78 Z7}R 1A4](Treat the Pain country reports),
http://www.treatthepain.org/country_reports.html (20163 4 299)

196) E=x)gx g 73 (Treat the Pain), http://www.treatthepain.org (201613 4 29¢))
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197) fAAAADHEATL, =900 Bhe FAAAWFE) FEA 712 B4 A m3A
(Normative standards in international human rights law in relation to older
persons: Analytical Outcome Paper), p.24

198) Andorno et al, ‘A}Ao|Zo|gkA: %37 33 AAL 93] (Advance Health Care
Directives: Towards a Coordinated European Policy) , §-2)7474d(European
Journal of Health) 16 (2009) 207~227

199) Andorno et al and
www.alzheimer—europe.org/.../P18.6%620Maria%20do%20Rosario%620Zincke%20dos.
(20163 79 299)

200) =9le] ARe] 2olgAo] tlah MBH T A, B, B s AR 24 W
(A critical review of advance directives in Germany: attitudes, use and healthcare
professionals’ compliance), Patient Educ Couns. 2012\ 69; 87(3):277~88. doi:
10.1016/j.pec.2011.10.004. Epub 201143 119 23¢
http://www.ncbi.nlm.nih.gov/pubmed/22115975, (201613 7 29¢1)
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201) o2 oo sk AlHelzmeldkA A As(Advance directives on medical
treatments likely to catch on), A} 2o} =y . ~E(South China Morning
Post), 20143 69 104,
http://www.scmp.com/lifestyle/health/article/1526817/advance-directives—medical -t
reatments-likely—-catch (201613 79 292)

202) Akabayashi et al, Abd o] ZoqFAM ol T3t YR AL3|o] AlzE wid th AEA] A}
o F(Perspectives on advance directives in Japanese society: A population—based
questionnaire survey),
http://bmcmedethics.biomedcentral.com/articles/10.1186/1472-6939-4-5 (20163 7Y
299)

203) N 2e WME =3l drio](New law enables South Koreans to  ‘die well' ), ~E#o]=
E}e) = (The Straits Times), 201613 19 299,
http://www.straitstimes.com/asia/east—asia/new-law-enables—south—koreans—-to-die
-well, (2016\3 7Y 299))

204) ZFAAN Y3, BA A nEsjor & Al =Fol] AF ol thI A L 29L&
93l x=)(Your Rights at Retirement: A guide to making decisions and navigating
your entitlements in later life), 2013,
https://www.humanrights.gov.au/sites/default/files/document/publication/yrar_2013.
pdf (2016\3 8¢ 1))

205) AR EYEFA, AA A, WA o] thE @E(Advance Directives, Living
Wills and Questions of Competence), 71 = Aol ¢3](Health and Disability
Commissioner),
http://www.hdc.org.nz/education/presentations/advance—directives,-living—wills—and
—questions—-of -competence (201613 79 299)
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206) FXB 1w A2l@aAE|(FXB Centre for Health and Human Rights), R 73} <ol AR

QELART A i i)

7}o] =(Health and Human Rights Resource Guide, pp.5.23~5.24

207) Lohman et al, 53945} o|oFF 9 93} o] 5ol ojak H2A Ui A% 29 85
A ool o Wk 2Rd £ 85 2 A% A Saold Ay
(Evaluating a Human Rights-Based Advocacy Approach to Expanding Access to
Pain Medicines and Palliative Care: Global Advocacy and Case Studies from India,
Kenya, and Ukraine), Human Rights Watch, 2015
https://www.hhrjournal.org/2015/12/evaluating -a-human-rights—based—advocacy-a
pproach-to-expanding —access—to—pain-medicines—and-palliative—-care-global-advo
cacy—and-case-studies—from-india-kenya—and-ukraine/ (20163 79 29<))
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208) Human Right Watch, =7}2kEEx)]4 &(National Drug Control Strategies), p.13

209) Human Right Watch, =7}2kEE )4 &(National Drug Control Strategies), p.15

210) Lohman, 5393} ojofF gl ¢hs} ool tigk H2A ol A JH 54 A
oo 3 HrHEvaluating a Human Rights-Based Advocacy Approach to
Expanding Access to Pain Medicines and Palliative Care)

211) Rajagopal, 1= ¢+3} o] 233K The current status of palliative care in India), 2015,
http://www.cancercontrol.info/cc2015/the-current-status—-of-palliative-care-in-india/
(20164 8 991)

212) 27 ol gn| A T2 738 93 29 %3 (Operational Guidelines for National
Programme for Health Care of the Elderly), 91x R7A7}EE 21,
http://mohfw.nic.in/index3.php?lang=1&deptid=36

213) http://janaushadhi.gov.in/ (201643 8¢ 11)
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214) Ro et al, 3t :=9l9] A4k A= 9Fe mX= 98 84 A2 B (Factors
That Affect Suicidal Attempt Risk Among Korean Elderly Adults: A Path
Analysis)’ , J Prev Med Public Health, 2015 Jan, 48(1), 28~37,
http://www.nchi.nlm.nih.gov/pmc/articles/PMC4322516/ (201613 74 292))

215) ‘=93l =2(Death with dignity) , zg]o}e}ad =

216)  Bk=, 2AA= Fest= ¥ As)(New law enables South Koreans to  ‘die well’ )’ ,
o ~Ego]= o) =(The Straits Times), 2016 19 29¢l,
http://www.straitstimes.com/asia/east-asia/new-law-enables—-south-koreans—to—-di
e-well (201613 79 299))

217)  ‘2]3], 2YA} 49)(Death with dignity approved in Parliament) , zg]o}ele) =, 201613
19 109, http://www.koreatimes.co.kr/www/news/nation/2016/01/116_195060.html
(2016\3 79 29¢))
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218) ‘=93l =< Py(Right to die with dignity) , zg]o}elelz, 2016\ 19 79,
http://www.koreatimes.co kr/www/news/nation/2016/01/636_194892.html (201613 7
299)

219) ‘=9 AHDeath with dignity) , Zejoberel=

220) Were #M(19999 69 119) (731/1999, 1112/2011 7599 =3b), 2194

http://www.finlex.fi/en/laki/kaannokset/1999/en19990731.pdf (201613 8¢ 1Y)

221) Luoma, 0l 7o #e del FHol he Base ww AR S5 A
(Finnish Exemplary Policies and Best Practices with regard to the Promotion of
the Right to Health of Older Persons), Minna-Liisa Luoma wrx, THL, oAl 9]
SlPAET} £, AL, 20164 69 16¥

222) Luoma, A@=9o] m¥ AHA3 £ Alg(Finnish Exemplary Policies and Best
Practices)
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223) AP, v dr] FEF o Fo e AVIeY Mulx myUEHY 2 Fd
(Finland, Highlights from A Good Life in Old Age? Monitoring and Improving
Quality in Long-Term Care), OECD wraj, 201313
https://www.oecd.org/els/health-systems/Finland-OECD-EC-Good-Time-in-Old-
Agepdf (20161 89 991)

224) Luoma, A& =e] m¥ A3 9= Alg(Finnish Exemplary Policies and Best
Practices)

225) PP o3 ex=zul, 201439 AR A 7)o (Summary of the Annual Report
2014), p.63
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(201613 8Y 99)

226) P o5 ex=ul, 201439 AR A 7)o (Summary of the Annual Report
2014), p.6

227) A/RES/57/199

228) nEuFx] 49|93 B Z(The SPT in Brief), §-<lolAA 1) A&,
http://www.ohchr.org/EN/HRBodies/OPCAT/Pages/Brief.aspx (20164 59 11¢)
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230) FrAAAATHEATL:, eelol] the FANAMA] PHA F1F B4 A3 B3
(Normative standards in international human rights law in relation to older
persons), pp.8~9

231) FrANAH TR EATL, eQlol] e FAAAM] FHA 1F B A3 B3
(Normative standards in international human rights law in relation to older
persons), p.9

232) fEA% 71EA3,
http //eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:12012P/TXT (201613

74 159)
233) gutx=y )63, CESCR, 2006
234) E/C.12/2000/4, CESCR, 2000, para. 25
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SAOZ o] Fox 20 AU, v elE
o] AT A AFolA 7tk LAFL AFE F JAEE BAS= Zlol | F
Alo]7] W&ol A7} Qo Au| 27t Sojukar 9rh242)

235) CEDAW/C/GC/27, CEDAW, 2010, para. 45

236) CAT/C/GC/2, CAT, 2008. para. 15

237) A/HRC/30/43, IE :=2]1(IE Older Persons), paras. 115~123

238) CM/Rec(2014)2, paras. 29~35

239) Redondo et al & Lloyd-Sherlock, /== x919] A& Qok o2 E|L} Foj 20}
olgl2~ AHHIE &3 B AA FA Ul oJF5=? (Institutional care for older people
in developing countries: Under policy radar? The case of Buenos Aires,
Argentina), 9B (Dev) A71B g 1, 20113 29

240) OECD %ﬂoﬂ/ﬂ‘: A7) 89 Aulze] 8 w9l 65%7) 71l A 8.9k AMulaE W
gltk. OECD, &b o B= R A Health at a Glance) 2011, OECD =) &, p.169

241) OECD, 3} Fo] B B 7A(Health at a Glance) 2011, p.168
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« EURAG =919, w9le] st Ao izt Add(Charter for the
Elderly, Declaration of the rights and responsibilities of older persons,
2005)243)

242) OECD, 3} Fo] R B 7A(Health at a Glance) 2011, p.168
243) http://www.age-platform.eu/images/stories/EN/pdf EURAG_2005_Charter_for_the
Elderly_1_-2.pdf (2016 79 202)
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- =90 By 2%k 9 Aol BRI o5& 93 Pl Charter of
Rights for People in Need of Long Term Care and Assistance, 2007)244)

e 2FENEY 2u] =207 QYR IAE 93 @e]@A(Charter of Rights
for People with Dementia and their Carers in Scotland, 2009)245)

« A7l 8% F Yol A =19 At Y uigk FHIA
(European Charter of the Rights and Responsibilities of Older People in
Need of Long Term Care and Assistance, 2010)246)

o 2019 Y3 x99 tist AWALE]AAHOn the Dignified Treatment of
the Elderly, Charter of Civil Society, 2010)247)

« g3 Zujele] AA Ael(National Dementia Declaration for England,

2010)243)
o Aaxto] A9} A A}gle) 3k 738 (Charter of Residents Rights and
Responsibilities, & 3%)249)
f1o] A2 =19 A7) ok g Jdr]Ee A 2 RUEP Y A
of thgk ql4lo] AEHATE AE WEoTh =203 QYR IAPLE Ad Agrt
Fololn, old gk E5& BAey] g WA 1 wAYSe] FHIA B
8] ol F= Aget & o Atk T2y ol2ldk AR TH I A9 AR b=
T 73] 23S v Aol Ja WA FEE Y HA FJP Yol gl
Aol oz 283t

244) http://www.dza.de/fileadmin/dza/pdf/Die_Charta_in_Englisch.pdf (201613 79 20)

245) www.dementiarights.org/downloads/index.php?file=charter-of-rights.pdf (201613 7
202)

246) http://www.age-platform.eu/images/stories/22204_AGE_charte_europeenne_EN_v4.
pdf (2016\3 79 202))

247) http://www.age-platform.eu/images/stories/CuravivaCharter_ ENG.pdf (201613 7
20¢0)

248) http://www.dementiaaction.org.uk/assets/0001/1915/National_Dementia_Declaration_
for_England.pdf (201613 7¢ 209)

249) http://www.agedrights.asn.au/rights/rights_charter.html (201613 79 202)
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47) =4 <17 2okl CEDAW, ICESCR, ICCPR @ CRPDe] o|ajol tldt 2
o A7 ANA A7) LS AFE F7k= S ol 3= F 3709
o o] & 97Nk ook AR BF, T A% AR, AR BAE B AU
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olol Tl ®aE oI} Yk He AT

Dy TR ol fr 2 s Ris o ds] BFES Aotk $4 AT 4
A zokol A Y@Ao] gl Ao® Utk Aolle] 57 ae oF
CRPD A 192 #ol7h gl wlolAlRt 1 Ago] F@=A =d7] 27|
aoksh B 71 ERAol B Aol ey gl wele A7) ek
B /1A 225 B o 3| dwe 1)) Ehgch ICESCR o]
S OF BRuAdA A7) 89S AT Ik 25703, CEDAWe] 7 9-+= 167)
=, ICCPRe 97/ =o|3th 47) oo tie RE Ar|RuAMoA 7] Q%S
AFE Ite J)ZE s o & Irlmel ok
oeFst o7t R E AT o] xHH O 2 OFE IV SHUE It B
H olr2E HEY AHD0 FA )R 20 3k X450 gk AMu|x AlF
Apol| it AA| e EFBIY J|Za A2 TR A AR F
SRz Js 23 AH A 2 A 5L E 5 ATk EHAEE 39
3 79 =3 EEAT d9FoE AP HAYE 9 AR B AjH] 9]
Faygow 93 w9l AFE S o5 B3 FE AoFet Utk B
I BFo] mAE 247 YFS B0

) E/C.12/BEL/4, ®W7]o, 2012, paras. 183~184
) CEDAW/C/NLD/6, ygd==, 2014, para. 150
952) E/C12/THA/1-2, e)=, 2013, para. 87

253) CCPR/C/AUT/5, &3, 2013, para. 66

254) CCPR/C/CYP/4, 7|7 »~, 2013, para. 9
255) CCPR/C/PRT/4, x=%27, 2011, para. 16
256) CCPR/C/FIN/6, sigre, 2011, para. 157
257) CCPR/C/NOR/6, w2 ¢ o], 2010, para. 36
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258) CEDAW/C/IND/4-5, o1, 2012 para. 12
259) HRI/CORE/JPN/2012, para. 166
260) HRI/CORE/IRL/2014, para. 124
61) HRI/CORE/NOR/2013, para. 141
62) HRI/CORE/SVN/2014, para. 184
263) HRI/CORE/SWE/2011, para. 74
)
)
)
)
)
)

Do DD

[\l

64) HRI/CORE/LUX/2012, para. 184
65) HRI/CORE/AUS/2007, para. 475
266) MAAAA]

267) CCPR/Co/80/DEU, HRC, 2004
268) E/C.12/1/ADD.103, CESCR, 2004
269) E/C.12/1/ADD.67, CESCR, 2001
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=708 JNAZZFA7IHEA wE obyl Sd=ol gt daelM A7) 8.9
e A E OE Ale A7 RSt 2 FE AL o7k FH 3 A
HA7MA o 22, BRuoler Sl Y vt o] FojR e o)tk

OP-CATe| wp& SPTe] &8 71542 o271k A2 A@g v} glvk 2008
d ol SPTE 10/4=5¢ edlon 1 & 49 48] 7 1A7E 719
A ZGEfelX] SFARE o] 4913 dElH M= AS] Q9F AlAoA EAE=
A Hhe HIRIZbA olaL FHA Q] Aok AEE T8 AYOE AUE vE A

o] Itk w thE Aol Q4w oMl 3= F 147 oo} A= ) F1

5| =ro] OP-CATE wFEstx] ¢da ke Zlo|tH( B2 2 v d3 #=).
=7} ZAdelA A= F7t 7= A 10d 2he] E5& Baustu A, 128
2 A7) LS B BF Y 2 A 39 Ve 24U HRS, A
g Y % 2 H 38 AFS SXE A ARS AFT0 A
g o3 erRzulo Ay QUAMS YR AR T o] EAZ A7)
21 & Al YJaates AAE 2 g4 S-S siEdsor da, Fde

270) E/C.12/NDL/C0O/4-5, CESCR, 2010

271) E/C.12/SLO/CO/1, CESCR, 2006

272) E/C.12/SWE/CO/5, CESCR, 2008

273) CEDAW/C/JPN/CO/6, CEDAW, 2009

274) UPR g o]E{H]o] 2~

275) A# B IA
http://thinternet.ohchr.org/_layouts/treatybodyexternal/TBSearch.aspx?Lang=en& T
reatylD=12&DocTypelD=27 (201613 79 21<)

276) http://www.ochrance.cz/fileadmin/user_upload/ochrana_osob/2016/10let-NPM_letak.
pdf (2016\3 79 219)

277) B 93 Sxr=u, 20149 AFRTA 7L, p63
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278) WA= o3 gz, 20143 A THA L, D69

279) Scheil-Adlung, A}3]RAF S w01 93t A7) QR % 467 BA A AR
(Extension of Social Security: Long-term care protection for older persons: A
review of coverage deficits in 46 countries), ILO, ESS zA}r 1A A50&, 2015, p.7
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280) Azofolx] QEIWAY, =20 Ao I MEL Fek TAH AHA new
convention on the rights of older people: a concrete proposal), 2015, p.5

281) Scheil-Adlung, %218 3 #A7] @ RF(LTC protection for older persons),
p.xiii

282) Scheil-Adlung, 218 93+ A7) @9k B &(LTC protection for older persons)

gl

II. OMd 3|24=o| FRIFQI ol QI Oy EAol| st AlSHT 71



Ey

humanrights.go.kr

oF\ STl s

of AgsE BEH W AAF HFT Uk Y QA JFLe 57 F,
FARE, ool daEYel, BRE, T2 71, ofDAL, ogeol,
Wges, maso], e, x2Rg dAo), SrlUol, 29l 292, o

o A9E, AT AAT AL GAT ABHL RET} o] T A= FEjel

o1g b5 AAZ} Thaty] wWEe) F7] Qo] e nAH Aol o)
SRS WA Aoko] MR o) Bof LrIE oA WS B =% Y
£ A= Basl Baslo] Qi A2w, FEREF(co-payment) g FasA
23 A

ol A2 dw 349, 54 H‘ﬂlioﬂ e =2vd A vl 28 5 A

At

| He B3 Bol ol éﬂ%%n}. T3 E}%@ iﬂﬁliE 22y AHE R
() 59, 48, 3=), FFizld: 29q9), A7) 24 Aul= AFE Y43 o
2 Aez] AF(AZAA ol Guk A3 F B8, AL Bz A4 £ w37
AF AN =P, F=) 5L & F 9}4-284)

=
nxzog 77 ﬁ%‘:% AgsHA B 9}%
0

on, 7P vre b ZF( %)‘iﬂ,\‘:}- = Q= ?_E_L]/\]o}t GDp/] oF
01%=2 A=k &8 A QoA 2006~2010d HF FEZR|=o] 7P =9tdd =
7be dokg, Ygas, w290](2% o, 7 e 2ol E7)s &8
H}?] 0}(0%) 2 JERGT}2)

r
i
E
i

e
PF

N

2

M

2

b

o

2

Y

i

o,

r°“

g7 8F Anxs 2T 5
37}7} “}t}. ﬂ%%sﬂ el BEES 80~ 100‘7 o] T} Q=ol| M of
°of 8 MBlAE AN E FEith SFoME 8P daAte] 4 ol
2 FEoR AEdth FaolAE A 8 v SelA HR-e] AA A
Ho

A FEaol STk FAoIt EHToA s Bl FEgo] dart

A=
L
1=
AL
)=
RL

o]

o}

e 4@ o %0

e

283) Scheil-Adlung, %918 9|3l A7) @oF B3 (LTC protection for older persons), p.15
284) Scheil-Adlung, 212 93t &A7] 2oF B &(LTC protection for older persons), pp.2~3
285) Scheil-Adlung, %+ 3 A7) 29k B3 (LTC protection for older persons), p.xi
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B, o] g w0 A4 YAl A WA nAHE 3
7] 2N HMARE A BolAE el xehH s Bk

% 2 ARE 2009-2012d0] AT F7h1AH 7] 8A S (National

Human Rights Action Plan of China)g &3] #7] Q9kS wrS w-2l9] S
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291) Shumet al, ‘758 2okl Wad 23 wolo] We] BE: F3hIN FHT 2] A1)
Ao 2 A7 ¥4 g upProtecting the rights of Chinese older persons in need
of residential care: The social justice and health equity dilemma in the People’ s
Republic of China)’ , =912 93 A8 QoS RASI= 9PL dFske](Towards
Human Rights in Residential care for Older Persons), ed. Doron et al, 2015, p.83

292) Scheil-Adlung, :=¢1& 3+ A7) 2o B & (LTC protection for older persons), p.67

293) Shum et al, ‘A& QoFo] W3 == -9lo Az B & (Protecting the rights of
Chinese older persons in need of residential care) , p.81
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294) Xu, &= w33 AF7E 93 3+=r] "W(A silver lining for China' s ageing
population), The Australian, 27 January 2016,
http://www.theaustralian.com.au/business/business—spectator/a-silver-lining—to-ch
inas—ageing—population/news—story/25e58abe630815f9976763cd27a79764 (201613 8¢
12¢))

295) Shum et al, ‘AF3 Qo] DA 23 x<lo A K5 (Protecting the rights of
Chinese older persons in need of residential care)’ , p.80

296) Shum et al, ‘AF¥ qoko] B3 == 2] Ar] B35 (Protecting the rights of
Chinese older persons in need of residential care)’ , pp.80~81

297) Shum et al, ‘AF¥ Qoko] WA == 29| Ag] K5 (Protecting the rights of
Chinese older persons in need of residential care)’ , p.80

298) Scheil-Adlung, x-21& 93+ &7] @9 B & (LTC protection for older persons), p.67

299) Scheil-Adlung, 2918 93+ &A~7] @9 B &(L'TC protection for older persons), p.68
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300) Shum et al, ‘AF3 QoFo] W3 F= 209 Pa] B3 (Protecting the rights of
Chinese older persons in need of residential care)’ , p.80

301) Scheil-Adlung, +291<¢ ¢J3F #~7] 2o 1 &(LTC protection for older persons), p.67

302) Scheil-Adlung, %918 £3+ #7] 29k B3 (LTC protection for older persons), p.68

303) Shum et al ‘AF¥ Qo] Bad = =29 A7) B3 (Protecting the rights of
Chinese older persons in need of residential care)’ , p.82

304) Shum et al, ‘AF3 Qoko] Yot F= =2lo Ae] B35 (Protecting the rights of
Chinese older persons in need of residential care)’ , p.82

305) Scheil-Adlung, +218 93+ 7] @9F B & (LTC protection for older persons), p.68

306) Shum et al, ‘A& goko] W3 == =919 A K3 (Protecting the rights of
Chinese older persons in need of residential care)’ , p.82
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307) Shum et al, ‘AF3 Qoko] Yo F= x¢lo A B35 (Protecting the rights of
Chinese older persons in need of residential care) , pp.86~87

308) Scheil-Adlung, 918 ¢3+ #7] 29k B3 (LTC protection for older persons), p.68

309) Shum et al, ‘AFd Q9ko] Y23 == w219 We] B3 (Protecting the rights of
Chinese older persons in need of residential care)’ , p.80

310) Shum et al, ‘AF3 Qoko] Yot F= =¢lo] Ae] B35 (Protecting the rights of
Chinese older persons in need of residential care)’ , p.82

311) Shum et al, ‘A& goko] W3 == =919 A K3 (Protecting the rights of
Chinese older persons in need of residential care) , p.81
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312) Shum et al, ‘AF3 Qoko] Yo F= ¢lo A B35 (Protecting the rights of
Chinese older persons in need of residential care)’ , p.83

313) Shum et al, AF3 Qo] Q3 F= 219 #e] B35 (Protecting the rights of
Chinese older persons in need of residential care)’ , p.83

314) Azojo]=] QAEIAY, ZEZAM 2 Anjx u: Adw goF 9 g By TzgAy)

1] 2 (Public Policy and Services Map, Care and Age- related Public Policies and
Services Across the Region), & ojjo]x] ¢lgjU)Ad 2013, p.23
315) Scheil-Adlung, 521< 93+ A7) 29oF B3 (LTC protection for older persons), p.68
316) g =zojjo]x] AEJAY, ZZAR L Au]2 wW(Public Policy and Services Map), p.23
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317) dxzojolx] Hejote} Axofo]A] JAEHAY, =L T A/ E5° oAt 7k

3

318) Knodel et al, g)== 191 9Q173-2] A e)(The Situation of Thailand’ s Older Population), p.74

319) slz=ojo]x] Zglo}l, =218 93k A7}k Au]~(Home care for older people), p.42

320) @sollo)x] melolet al, FykobAlol Aefo) wl g S1% Ao A8 F)uke] A7} 2.
2 g (Community-based home care for older people in South East Asia), p.4

321) Scheil-Adlung, %918 ¢3+ &7 99k B 3(LTC protection for older persons), p.73
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Zgtc o] A7) QAT AR AN 2~H(Law on Health Care Services,
2004), Apzly-zm(Law on Social Assistance, 2004), 7}&F®H(Law on
Family Benefits, 2003), A}3]32H(Law on Social Pension, 2003), A}3]B.& 7]
22 (Law on Social Insurance Fund Pensions, 1998), ol 212¢]. AL3] A
3+ 180 73+ H(Social Rehabilitation and Employment of Disabled Persons,
1997) 5 oheFst Foko] o] yol we} Ebso] &9H 1 Yok 7] 2o

322) Scheil-Adlung, %218 3t A~] @oF B &(LTC protection for older persons), p.73
323) Scheil-Adlung, 5912 ¢]3+ A7) 99k B3 (LTC protection for older persons), p.73
324) Scheil-Adlung, 5918 93t &~7] @oF B &(LTC protection for older persons), p.73
325) Ax=ojolx] AEAY, FFAY = xuv]2x W(Public Policy and Services Map)

2014, p.23
326) Zukowski, ASISP Z7}2A] Qo] E: Etso] A%, Blela 9 7] QoHASISP

Country Document Update 2014: Pensions, health and long term care Poland), -8

80 O B4z I-QIOKM OKy EA W THA B2 wot i



humanrights.go.kr £/%.

CIZAlS NHHT MMslo Sersiel wmo| SHAel ABIE S5 Au|tof
e Mo o e

A7) foke] Tkl 9B5% Fhzo] Hs)
2 514 o Eo] a3 2 Aul2E A g3
zl

So] 3o /1% THASH W Axem A 4
o] 7] BFaNA Yol £ /1% THAL BB JATHE e B FTH)
=5 3F Hobol A% AL Wi ack Aul el AR Wk G Ho] ¥

ort o) A 3

Sol= AW AR} YA A Aok AFY 2R dd QastA o

A olibe] welolgh U BE FoB 0 4 YA 1 FFo] v}
5)

r
il

A3 28993 (European Commission), 2014, p.26,
http://ec.europa.eu/social/main.jsp?langld=en&catld=22 (201613 8¢ 3<)
327) Scheil-Adlung, 5912 ¢3+ A7) @9k B3 (LTC protection for older persons), p.74
328) Scheil-Adlung, 5218 93t 7] @oF B &(LTC protection for older persons), p.75
329) Cited in Zzukowski, ASISP =712 4 o] E(ASISP Country Document Update), p.28
330) Cited in zukowski, ASISP =712 4] Qdo]E(ASISP Country Document Update)
2014, p.26
331) Scheil-Adlung, =218 93+ #&~7] @oF ®&(LTC protection for older persons), p.74
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336) CEDAW/C/GC/27, CEDAW, 2010, para. 14, 16 =21 27

337) CM/Rec(2014)2, paras. 16~20

338) 1 2 1 yke] &3, WA=z, 2Ez o9y AHe] o] B3k @ep(1984)
http://www.ohchr.org/EN/Professionallnterest/Pages/CAT.aspx (201619 7¢ 159))

339) g-=e1@dEeK2010) http://www.echr.coe.int/Documents/Convention_ENG.pdf (201614
79 159)

340) g=ZAd7) T, 9F =208 93t K=" (Your Human Rights: A Guide for Older
People), 23, 20104, <J=21@r|7, https://www.bihr.org.uk/olderpeopleguide
(20161 79 159))
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341) CEDAW/C/AU/L7, &=, 2010, para. 14.36

)

342) E/C.12/JPN/3, 91, 2011, paras. 135~137
343) CEDAW/C/SGP/4, A7} =, 2009, paras. 24.10~24.11
344) E/C.12/THA/1-2, ¥)=, 2013, para. 71

345) CCPR/C/BEL/5, #7]q], 2009, A4 2.6

346) CCPR/C/IRL/4, o}d@ e, 2012, paras. 43~47
347) CEDAW/C/PRT/8-9, =2 &7, 2013, para. 61
348) HRI/CORE/JPN/2012, Jx

49) HRI/CORE/PRT/2014, x =2 &7

50) HRI/CORE/SVN/2014, < u]ujo}

351) HRI/CORE/HRV/2011, =12 o}e]o}
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353) CEDAW/C/JPN/CO/6, CEDAW, 2009

354) CEDAW/C/POL/CO/7-8, CEDAW, 2014

355) A/55/38 (SUPP), CEDAW 2000

356) A/HRC/4/34/Add.3, SR oJAe) t)al Z& (SR Violence against Women), 2007
357) E/C.12/1/ADD.107, CESCR, 2005

358) UPR ©o]Ejro] 2

359) dzofo]z] AEUAY, w=2lo] Ao gt N2 FeHA new convention on the
rights of older people), p.6
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WHO7} 2014\ o) w3 ‘ZZH o A4 33 R34 (Global Status Report
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360) WHO, 201493 ZHow; MA #3 ®uA(Global Status Report on Violence
Prevention 2014), WHO, 2014, p.23 9 p.78
http://www.who.int/violence_injury_prevention/violence/status_report/2014/en/
(20163 79 159)

361) Naughton et al, o} E wQlSht) 2 )t wolsht) @ welol] tfdt 2/kA PR TA
(Abuse and Neglect of Older People in Ireland: Report on the National Study of
Elder Abuse and Neglect), Z7}x Q1R s AlE], 2010

362) Ajdukovic et al, ‘FZo}E]o} x99 yFHZ&A} A7 (Family violence and health
among elderly in Croatia)’ , Journal of Aggression, Maltreatment & Trauma, 18(3),
261-279, 2009

363) Chokkanathan, ‘o1&t 2 x|} w-olo] A7 e)(Elder mistreatment and health
status of rural older adults)’ , Journal of Interpersonal Violence, 30(18), 3267-3282, 2014

364) Wu et al, ‘== xlo] wolstte] wied 2 oy @4 3w o E(Prevalence and
Associated Factors of Elder Mistreatment in a Rural Community in the People’ s
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WHOR= 1-018lth7} oF St dlol= £, 42
AU AN AF BIES} b e £
oA THE 2 AA 133705 ke 4197 %71l

ofh
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ol
_Il

Republic of China: A Cross Sectional Study)” , Plos one, 7(3), €33857, 2012,
http://journals.plos.org/plosone/article?id=10.1371/journal.pone.0033857 (20161 8Y 1))

365) Co, "™ w919 Abg: old Rolo] sfgst= 7-(The Case of the Philippine
Older Persons: Finding a Place in the Human Rights Domain), =g@Alg]o])4, 20143
69 174d. Coalition of Services for the Elderly et al, Q1a&3 Fald w8 =}
(Human Rights Situation: Senior Citizens in the Philippines) p.38e|A] ¢1-&-

366) Your Life Choices, :=¢1&}tj(Elder abuse), =7} A& A= w238 e] 2712 x|
= Ae B o g 3}, Your Life Choices, 20166 29 259,
https://www.yourlifechoices.com.au/news/the-continued-rise-of-elder-abuse (201613
8Y 1v)

367) Your Life Choices, :21&}tj(Elder abuse), =7} A& A= =38 e] 2712 x|
3t Ae HHo=E 3k

368) WHO, 201443 Zgot A4 A3 w14 (Global Status Report on Violence
Prevention 2014), p.239 p.78

369) WHO, 20143 =Z=Hou AlA] &3+ ®ua](Global Status Report on Violence
Prevention 2014), p.25
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WHO nA 24g 9ja) Au2 2153 187) opad ofAlo} 3|93 7hew 12
o] wRls AN e ARBOT oF 8L oY WH e WA OT A
Potm AT R AHE AT 247 ok £9 AZ F 4o B
WEe =Yoo o]F AW APshs Frhs OFo ehth 2k opy
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P70 FHT FPelAE ALY w st Aol ATty /e 137

= Jher 87)3o] AWAWEE ACw et o]dd avtont o%

ME YOI B i AREE ge] tE JRE de 5 AT ol
5925 7o) 2 srje} Bals) wlo] FL 5 Yk WA BE 70 A

o7} ek AL AL 4 ek

wolo] ARl PR olsishs Ao] AARB | A aath 19

U ARE AT 187 ok okAlol A= shed) SrhEie] YuttiEe] 14
< Axsr] A A= A S At GRon AHA ] AH IS A
& T7he 672 Yelgth 2] §1 =7F 7hed ol R A4 A sl
S 7Y% Ik 670, AlgkE Gl SRS El F7kE o=l A
B oo @ AT AHe] Ag oplotelAE 4 o] drKoz
AAG 9, Sl A o2 AAYTY AFdth FHlAE dE A&
7} AR WA =747} 107, AFAQ A AN Frh= 2 vehgoh

370) WHO, 2014\ Z&EHo} A4 a3 R ua(Global Status Report on Violence
Prevention 2014), p.25 2 p.78
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AW FAFAHO ANF A NEEA ATE §F Q¥R BA] o -
stoj Azl 7t Z7hAlo] UtHe ARAS Belzn) 20129 155716 4] 20131 221

, 20149 300707 Z7bgch 20149 MR 2A} tiakabe] 64%71 AA|A By
Ahoktia g3l om 43%= FA1A, AolA g, 170%0= AR A &, 8%

Ae AT SHAT 43 stle 3%2 Yelgth 20149 Z1Q1F ¢
s Abgl= 15739740)91om, st 7Fsi A o} So] 0% 2 71 =94,
o] 20%, o] 17%=2 1 HE o]}’

A (O | 1 & T 4
z g

i o
g

Io
I
rak
ok

2006 119 99)& AAgom, o]2 wolsholgs RETH3R)

Lol o A 018 654 o) o2 FASY Lol TE A7, FAA,
A, AR st Welo 2 WAET ok welst)e] Aoy} s B9
AT st o] Mol &3t obe ARy e Ve 8 Feol tisiA
= Y gHS ALY £ 9

T =S AAAQ TS Q¥R AL QoA AYo = A
et utk oheh XQ1H o] A At 2 ¢ Ae A8 A st ek da)
ARt o9 FHL Fa Aok tRES A QFRTE AFINA B AFL
Aejetr] Wl =Qlstti el Mele Ads] A ot

371) A= Bk, B RoFR s Al o3t wolsh] Ay H x| 7] =(Abuse of elderly
by caregivers hits record high in Japan), xj=i g}, 20164 29 64,
http://www.japantimes.co.jp/news/2016/02/06/national/social-issues/abuse-elderly -
caregivers—hits-record-high-japan/#.VzGLoocw-7 (201613 79 18<1)

372) Japanese Law Translation, =918 &), =91 7FH<Q =Y 2 7]} B&A A}
73l H(Act on the Prevention of Elder Abuse, Support for Caregivers of Elderly
Persons and Other Related Matters),
http://www.japaneselawtranslation.go.jp/law/detail/?id=2045&vm=04&re=02 (20163
74 18Y)
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=7 53 BxrAZ(Tokyo Bureau of Social Welfare and Public
Health e H34E B3] 240 A H2d o e AFSe &
of gk 71=olut wi-¢-Ake] 74, o] A de] FA Bl AS| 2 HE| 9] 4
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21

oISty ol ahel wQlskt) WsiAbs ZF ARl A Hojuh YA R B Lol o
2 5 Qe Ay} JouROEA2R), Aol H HEO 8] UL Aol
oia) A Be & AR FAAD). ER S A AR
WA B ARG 5 AHABR). Lol ST el A =S E A
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EWHE ANSA ek w3 27} wlsitlel] sl TAH A%
A% AREE JASA Bk Al A AT o] e Lol
4 ADE 5 ST £ A UL BEYIL A S A0 SRR
Ashate] 24718 AASAE ek DAl F BAL Pl mET

373) mpelUx] A&, /1A 7t ARIS gwslr] 98] » s zx](Measures needed to
prevent nursing home murders), mlo]Ux] A&, 20164 29 199,
http: //malruchl.Jp/enghsh/artlcles/20160219/p28/00m/0na/01000()c (2016\3 79 18%)
374) QB zg|lx~ Fg], krde] Az BHE wolshy ofr](Serious shortage of
nursing homes causes elder abuse), Y& =z ¢&7], 20154 2¢ 199,
http://www.japan-press.co.jp/modules/news/index.php?id=7971 (201613 7¢ 18%)
375) http://www.fukushihoken.metro.tokyo.jp/zaishien/gyakutai/haikei/ (Qg£o]) (201613
79 189))
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G N AR ARIOZ FAH w9l
20144 33177408 ZA 3T 7|4 A7 = 81%7} 922 FAo] won, ol
Ao 8% Fhal AL gl Tk wIEe Ade] T1% o) A Blsj2ke] A
o] AAHAT AAdo] 4%, dado] 33%F AAHYTHI® T} Q= el 7
S8l oflo)A] fAlol(Age UK)E sty whe glo] wd of 505k o) 2
o= ZagT) 79 w3l 664] o4k o] Awk o) go] WES WA, Az
A7), AF A 5 2 A WA el gidolakm Azkehs A0 LhERRr0

Zg Ape 20133 2,8327 o A
8

DO e

ol gt

wOlg PgoE @ W3, wlsh, wele) Mo ohs) WEA WAH
gt gk GT AY= WFNE hRE BS e iHE TP T
B3 shebshA ekt mebd welolAl MY 4+ A WARPY A At

2o A ALs= TS Wk 1 SoA = 2003 d A F M (Sexual Offences
Act), 20153 FAAFH L H A (Criminal and Justice Courts Act), 20154 =
F) ¥ (Serious Crimes Act), 200513 #2152 ¥ (Mental Capacity Act), 20144 %

376) F=r AZL JFNE9} U= F2 74 F=o|th SHAHQ 7|Bo s AEFAe]
A3 ol om, ARt YAAAS A BE AR Uigh 7|49 A oF
= Bad 190 Aok

377) 4= A=, 2013~20149 =9z L w9l )3k Wz (Hate crime and crimes
against older people 2013~ 14) o= Az, 2014, p.40,
https://www.cps.gov.uk/Publications/docs/cps_hate_crime_report_2014.pdf (20163
74 18Y)

378) o= A=A, 2013~20149d =0z 9 w-92lo) )3k Wz (Hate crime and crimes
against older people 2013-14), p.41

379) = A2 = d(Later Life in the United Kingdom), ojo] =] 8- o], 201613 6 o) 4]
Qg FF FAAE w9l BT Stfo] F F= AT BHE 2AF ZuA (UK
Study of Neglect and Abuse of Older People, Prevalence Survey Report)” , M.
O Keefe et al. == 1A} Ak Comic Relief 2 A}, 20072 “d=o] w-91&hrj(
Elder abuse in Britain)” , J. Ogg and G. Bennett, BMJ Vol. 305, 1992\ 10€2 # 33}
SED)

380) ojlo]x] gAlo], ¢FAZF 7}A(Safe at home), ojo] ] &7 o], 201513 9 169,
http://www.ageuk.org.uk/professional-resources—home/policy/safe-at—home/scams
—and-crime/ (201613 79 18Y)
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29)(Care Aco] gtk e} 20049 JHE, W 9 DsAe] B
(Domestic Violence, Crime and Victims Act) #|5z2A|63H 7] A)3BD oA 21
Zokst 4210 Ule Belol A FAH R dgstn dlek FAH AsAE 2
HolA BAIGHL 2ok o)5 Mol Ug AHE AEE ® A WD 3

o] wEel o7 HE TR e

o
tlo

IH
o
10
ol
ro

P AEL =RIEHE OE A FA4E S8l =9l tig #4420 B=rt
FALE] Hdbel] s A o]t Ao FPgolu Al 3 S HIEs| 8
B35 5 AFstes 22 +9E 5 Jdvhe AHES JdASEA ol FA1E Sl
23l7] fl8) T vl 20S oebltta S ohR molMF e ik 1S 7
Fo2 159 Ay Ao gk ALY A2, FHekd 1A T oY
H#A| QGRS 30 ATt AMS oF83l] =9ls Batide= g |
=, Aol 9% T 1A opy oy MF tiido] aEolghs e #Igh
T o]& oFg3t ], Aol QX AFOE QIS HuteA HEH HIAR
EHFYcsed)

Y AAFA B2l Ars CB(Alison Saunders)= "RE W= 54"
AT 1 FolA = A EAZS o= g Auiztelut P oolA HIZRH ¥
= A O gk Wk =Holtk mEtA Fu HEAH LS BE FFO S
o} = e a3 Q AL FH FAE 2L Aot ga AT

o= ARAHE w3k 7148y 7ko] =ekel(Domestic Abuse Guidelines)2 vt
Fal =919 AAA, A A, JAAA A7FdA SR, A2 A AL A9l o]
2E 220 gk 7P o) FE Ao R JfLFrED)

381) Legislation.gov.uk, 20043 714 =, ¥z 9 382 s H(Domestic Violence,

R R =

Crime and Victims Act 2004), www.legislation.gov.uk/ukpga/2004/28/section/5
(201643 79 189)

382) o= A, w-o1M=x-CPS 7]A AA(Crimes Against Older People - CPS Prosecution
Policy), http://www.cps.gov.uk/publications/docs/caop_policy.pdf (201613 79 182)

383) 9= AFAA, wo¥=(Crimes Against Older People), & A

384) o= HAd, Z=omz 9 w9 ¥z (Hate Crime and Crimes Against Older People),
http://www.cps.gov.uk/publications/equality/hate_crime/index.html (201613 79 18)
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Sth7} ol o2 Aol wet melo] UL AVE F Yt B2t Tt
743, 9% F7hu e wAn 2 Yol A Sttt YATH 985k Frh el 8 A
N2 gBzEle] MU A/ & Utk A PRt 9% AAS S LUA
A 87 Aol A Aol NAL AT 5 ek DY A7} BEAY
A R Al A PR SRz 1AL AN 5 Ak

=Q1% Sl e TA D A 2XE NG PR FHE WY, I
W3k Sl Ay Axe) et 448 = vk 8209 278gle]
e & ek 97 ABRS Jlek FORF P Aol tfE mUEY
& AASIL YA GFONAE =2lo] thE Fout HhglA vEE WA
Aot Fash 2ol TE E4E o fE WY WAh: Y ZoWAR A
7 23 ek QWA ZeMAE A5D A9 AEAE 0e & A

Rl MulA

Aol B 714E T Folu F4 AW ol Qe ASE HEd =
oA S e TAR] e & ATkT 9= ARHo| ARF Aol Bl T

A AYAEE o8 5 AT Feoluh A ARIoA a4} 127)

f

Support Scheme)o] 528 4 Qltk BAAA, 7bsiake] 7HA Aol Ae) 71
ol ek YR 53 5 ohekdk A% 227} A ZE D

=olo XU[2EA

Zeiz) o) 9glo] @ Aol E BE SR Bes) 2 Aulz

380) g= A, AAE 3 /1A & 2= ¥A 231 (Domestic Abuse Guidelines for
Prosecutors: Legal Guidance), &== 7324,
http://www.cps.gov.uk/legal/d_to_g/domestic_abuse_guidelines_for_prosecutors/#a76
(201613 79 18Y)

386) 9= AFA, ¥ (Crimes Against Older People), M4 5

387) 9= ARA, AFRAHAE 93 A3 A2 (Code of Practice for Victims of Crime),
20159 109

96 oHd slip= LRI Ol BA Y AN

ook
il

1)
%
re
41

b



AgA} B g AR A1E oslete FRe PeAel Yk
Holl A Fefate] oA} BF5F ZYo g RE|S] BT Aol FF FAZ Ho] F
T AR, 0148 250 ARl AE aejstehs AT aT7ARS o
Atk 2 Bof, A AR Fo) e Aale] WS Fdd 5 Qe
ol AdElol o= 7l Z1x3lAM ZiR1e] sl oAb A4 Bl ’lee) S84
< FHES a7 At AR g5 EER nE AR
d ] BEArdel it Alefo] g dF-o =3 24
3= 1 AlokS HAPoR FAFES dof g0

m00>“}11l‘
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3.5.1 ¢i@ IMCIAHAYN HFE A HE 29

o

o] =FdL TS 22 dubEQl 1Hr]Ed wep BAgETh 19483 A
A A28z, 1966\ d AA - AL A -2k Aol A FAI9FeF A6x=
R 7%, 1979d Ao o BE Felo] xpE Huof B3 Fof Alllzx, 2006
ZhofiQle] Aol #ek Hek A7z} Q)
1958 ILO 3183} Zje] xpdo]
APEFA A F5 AR e 2SR %%&XIUP zﬂlzzﬂlﬂzﬂbzﬂw 3=
o AN AUEA ARE 3N

AeA oA AR, ofAolel= B Ae A Fol YTk FHolA
= Ao thkgt 247} 19969 ARE FEAs @] All~6x, A9~10x
A2A~29z2 n)23) 2003 A3 7 2AAA 2|15z, A27~31z} e

-
s

B

<l
07

)

N

o

o

i,
do

388) 9#E =2, RAEZEAAY Y3 3% 7]F(Health and Care and Professions Council
Standards of Conduct), 201613 A3} 2 $-a](Performance and Ethics), QulA}s] 1w
53 9] 3](General Social Care Council) 20100 A}3 A Aol 2] 1835 93
Y= 738 7.1(7.1/ 2010 Codes of Practice for Employers of Social Care Workers),
5244 E 0150 745A ZAAE AR AR B PEe| AREY s)E
(Nursing and Midwifery Council Professional Standards of Practice and Behaviour
for Nurses and Midwives 2015) =z

389) 20144 =EW, s (1)3)(@)- (b)

390) 20143 &4, s (1)(3)(h
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Fue 23 5 49 A9 Q@Yo w RAHED 49IF w8y
2000/78/EC(o) 8 #-hAF AR)E ole] A 7hed A

al
o

Ag A A 27le] Ao me} ¢

ArnuAct DA, AAH-ABH-E5E A= welo] ARH- AL

522817 Pelo] Ba AWAI AT96)E Fa) AR AT WEAPH
2 PAFHe NS AT AL FUTo) HTHH B, koo BPL AN B
833 22AT} HAL T 5t BAelM nELEA ] 18-S FEsT
SITH) AAAA - A8 A 284 W29 Asls =8 AdE ) go] dAsiel] 27
g xpol oby gelslE RokE AHYo AP ApE HAs} A2 FAlelnz
Tk olel@ FAE BATish] 9% 2AE Hsiok Frkm AFHYHID)

)
=2
=
b
e
2
)
El
M
-
o0
fol
(8
(@)
S

BAH- A A28 H A AL =B
ksl

Qa8 AU DuEa AZTE0I0= 18 o Ho] Ao} HEL
OFE T MYl FF =Bl FAT F YEE AT K5 GTS
Saslof stk o) AS SIglon, w3 ool 2718 4S Fasiie
ok 5] JEYF AL 1Y Aol MXE TS BUEPsoF Bk F
213HT}.39)

ol w9l QY HPARIE wolEo] AANTL 2T & YEE 1EF
o 2Rl e Ae AL F7h Aol M SYslol Frka AIH= T, H4
AR o) T E A% DR AL AANSK Gt 22T 24, A%

A HAFH B ASRAARE JfdstEs AuHThI0)

391) Ghosheh, 913 28 2 v T2 o]2 2 WME n]w(Age discrimination and older
workers: Theory and legislation in comparative context), ILO, 2008, p.15
92) dut=m #)65, CESCR, 199, paras. 22~25
93) Yut=m #65, CESCR, 1996, para. 12
94) E/C.12/GC/18, CESCR, 2006, para. 16
)
)

W W w

395) CEDAW/C/GC/27, CEDAW, para. 41
396) A/HRC/30/43, IE w-91(IE Older Persons), para. 107
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ILOE= 1980 #1625 w32 2)o) o Aae} 1982\ #1665 118
oE A 5 Bl wBTRAE AT 4 o5 wgAE BAS AU
A9 2ol FEHelg] ZtEslos sl tidk k9l Q1A FHo A%
A CM/Rec(2014)22 &3] w0
LA B2 & AJTE, SFW, wE5E2E 719 F20 0@ Ao @
dal 2 wx) 9hEE T S

BN Aol TEAAe] ATT B DS 95 FAHUD T Fol
A E F308)7 DHTRA] AT W] 2B Fo|B 7] gojof TN

3.5.2 /Y a1 HHYSZI HT HHYSIIM OEE AF W 2N

sldaro] 27T HaoA =219 =5 APS A% =8€s O Wi
A &2 o)tk 47) A ol xekol CEDAW, ICESCR, ICCPR 9CRPDe] o]3)<
0 HT G7IRIAA 2017 5S AT ol A2 287703k
o] 5 7}&-t ofAlo} I7H= 83N, {9 HTH= 207440001t o] 52 ZA|
oAl Fd=te] Huke tha AR B 88 ) oo A3 d@BA o]
e o2 Yt CEDAW B ioA g E41E & 495 23409 ut
3] CRPDx= 14, ICCRPo A= 270 B3} ICESCRo| B3t Z71= 137) =
wo|ity. CEDAWe| Had o|qps 18 949 18, 18 oA 189 7}
o FAD gl 188 S 98 H FAFQ] =X gigk Y 8o FHE ol
F3tk ICESCR o) gjo] et HaA A m-gHe| a3 PBFA A0 =Qlug

397) CM/Rec(2014)2, para. 26

398) CM/Rec(2014)2, paras. 27~28

9) %, QIEuAol, B, g FHANE, 2, I, WEY

400) @ ~Eg]o}, Brlglo}, AgolElo}, TR, A=, BHE, BY, 12, P, o)
glo}, ZEH|o}, g]Follo}, EAREF, UEHE, k29 ¢|, &£2nl7]ol, £2HY o},
2HQl, 29dl, 29

401) Q¥ 2 CEDAW/C/NLD/6, Wjdets, 2014, para. 34 2 CEDAW/C/NZL/7, 2@,

W

o —

2011, para. 80 @1 CEDAW/C/ESP/7-8, >, 2013, para. 174

402) o)z CEDAW/C/BGR/A-7, 27}ajol, 2011, para. 186 1 CEDAW/C/CYP/6-7,
Jmz . 2011, para. 117 9 CEDAW/C/GRC/T, 2], 2011, para 218 g
CEDAW/C/KOR/8, al=t, 2015, para. 2
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Zop7) T 1ele] o] MrHE $4lS 7]eoln Uitk o] BAlg Bl
3 Swdste] AT QAT FANDH IO EAT A AAANYAE A
& A3 1999 ~20161 49 FF TAH AT obl U 8= o

2 3 Flde] EFg Ao g yepyithall AFS 2T 23 =
CEDAW <je18]o} 714 - Ak5] 2 - 23512 gl ds]oAnt o] Folxth. A
A8 A - 2514 AE|9 st 30E AFF e v 812 CEDAW ]2
3o A ATk A IE, o8 3, AR 9L o o] wAapE
olg]gh o] 1 oo mA = YT A =l =EH Aol 27t
A o]grelltt 238 Bt o] Fol ity CEDAW 9918l @riele] 1% o4
SR, Y@ eide} AR (F ANV Y FAlo] 928 &

403) g# =2 E/C12/AUT/14, ¢ »~Ego}, 2012, para. 211 = E/C12/NOR/5, w299,
2012, para. 148

404) g# 2 E/CI12/KOR/3, 3k, 2008, para. 64 @ E/C.12/SVN/2, & =zuue}, 2013,
para. 51, 54, 633} 73 = E/C.12/THA/14, )=, 2012, para. 23

405) E/C.12/VNM/2-4, w|EY, 2013, para. 313

406) HRC/CORE/CZE/2010, A=

407) HRC/CORE/IRL/2014, o}dal=

408) HRC/CORE/KOR/2016, &=+

409) HRC/CORE/DEU/2009, =&

410) HRC/CORE/SVN/2014, < = 1o}

A1) AAAAAI]

412) A/57/38(SUPP), CEDAW, 2002

413) CEDAW/C/NLD/CO/5/ADD.1, CEDAW, 2010

414) CEDAW/C/NZL/CO/7, CEDAW, 2012
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ok 3 A ZolE|otel] 2ol Al A0A] o] of el T AF ApES HAHT
A& AnFPHAD) griz=e) v3 o4 e BAsE s w995 sixE
zeho] H2AHY HEo] tiajMe B9 Pk AAF A5 B3
AN PIE wAn g HASE 29w AYUDE AFFow, 55~644
THIRA] AYEAE A s =8 S oo At
718 QA ARl eFAL oMl 3Pl tiE AuE AFEA

il =
Uit AT AFO A AL 335 9 RECR=D!

of e & At Warvh o] Fo] H kA0

g
©

3.5.3 THY OO MEEE MO i MY

NEe] FA AA/NE ARRIA, FA AT wAUZe] nhE Pele] Bas
BUEY 2AE BBOE BP) wold =F ¥ 18 BE AYE FHa
EFsT 2] A5 Aok @ TAR =AE et g

I
o At B AT dYM AR o ® Q1% AFEY 5 L8 I BE FElA

s dPoE AT AEHA =4

« T’ 713, 3L PRl tid TRt B, bdstal A9 o=,
AEY WA, =0 ARG A T e 228 =24

I

« AR WA B Aus HoA

« AR A HHe 97 gl el A

c bEd mExd #d A At

- REAR R AGe) 18718 S

© ko, oA EE GAxEoRRE| BEiD

415) A/60/33(SUPP), CEDAW, 2005

416) CEDAW/C/SGP/CO/3, CEDAW, 2007

417) CEDAW/C/KAZ/CO/2, CEDAW, 2014

418) E/C.12/SWE/CO/5, CESCR, 2008

419) E/C.12/BEL/CO/7, CESCR, 2013

420) UPR to]gjn]o] 2

421) Aszololx] QIEHAE, =90e dd thE 2L FF FAF AMA new
convention on the rights of older people: a concrete proposal) p.6
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3.5.4 NE 8| YUEH A5 22 Ot Y2 Y

opAl Bl ko] AA 1§ A AF AEY T A=k kRl k2 A
3 =S Hrlskle A ¥t

ofo]x] Ze}=Z 4 (Age Platform Europe)& x99l AzFol=E
Mo A =Rlo] A o] tiide] Tty RuH $Ee AlEE Agerha
718 vd s o = 55644 TR} 109 71-eH oF 45o] Lo] wjEo] U=}

E YAt g W@y AE gigtust AN Aol aE TR}
7F HRE B SES VIR ALR 5L A4S e de 7AAs »
WIS w 39% Gk AMS RO ETh) wy)o) 7Y 43¢ 7 332 1
= Fdo dig B H Aoz YEom 42 Zaka
k<l

48 S2AS $9T Ang J18E B AT

i

[*]

d

l-J

ol

I

e R

I ZESANA e A pHS FHovk Z3hE EA= oblth o=
o], T3 WZ7]3]¢)Y3](Equal Opportunities Commission)7} A A]3F Z A}

o

422) ojo]A] ZME £, LA g9l o3t YAHPosition on Structural Ageism),
ololx] EYE §, 2016,
http://age-platform.eu/images/stories/Publications/papers/AGE_IntergenerationalSo
lidarity_Position_on_Structural_Ageism.pdf (201613 8¢ 3¢l)

423) DutchNews.nl, x3 72z} 8 218 7Ao], ¢1F % Ex|(Older job hunters say they
face age discrimination, race also an issue), DutchNews.nl, 2014\ 19 24,
http://www.dutchnews.nl/news/archives/2014/01/older_job_hunters_say_they_fac/
olo]x] ZTAE §7, L2AQ A#=old| 3k YA Position on Structural Ageism)
oA <&

424) g Qof
https://www.ugent.be/nl/actueel/persberichten/leeftijd-werknemer—ouder-discrimin
atie-solliciteren.htm, ojjo]z] ZPE §2, T2AQ g9l tat YA Position
on Structural Ageism)ojA] Q&

425) Zeg2eo] 3 B
http://unia.be/files/legacy/le_barometre_de_la_diversite_emploi.pdf, ojjo]x] Zgi=E
58, Fx=29l @Eﬂ—z,—,] o] th3t ¢1AH(Position on Structural Ageism)ojjA] 918

426) Marie Mercat Brun, ‘el #1285} abo] 2P0 g8 Ay} 2 WAoA] 2pa
FAHY YE A g 4 vla(Age and disability differential treatment
in France - Contrasting EU and national court’ s approaches to the inner limits of

anti-discrimination law)’ , International Journal of Discrimination and the Law
(2015)
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28 22 Uil S04 o) ZEA} Jked oF 25%7) Yol o] f2 SzlA]
A E QR om Ago] Qe gAY 60% ool AdE A Riishs o=
UERG D Fejgo s 13 Z2ate] ¥ Fka5e] 30008 420161 8¢
715 64.3n)G) 2, o) WEA L 7HalE) A3 s FFolh 200d FEd 1
23} o1 Z(Philippine Study of Ageing) z}gd] wtzw we224 71249 24
2 due e Ao 2% B, yrAs FHoR diks Z o vE

L}.428)
B RaAe] ATHSNA BE s JRE B thREe] o 3 AT
AE wd7] 188 TEE 9Fe) Wl lths AME & % glom, oj ¥

2 AoA 8218 &= 9tk a3 =019 = Sdo U3 BT 4£FL ojH H
WS ko) ot =Folrt YTk

FAAT ol M= A9, AL =4, XLOHQ} A dE e A FA Al

e f39 o2 3 R

A FEF BAL WA BT 5 ke EARLS F2ATA Q1 Fjse

FAHQ A AEN e AP or], ArlE2ol Go] o] BT T
]

S E3k3le= r/}/\ Aboldt Hae Hata 9
o o] =7lel MHE ARV 14T, uHITEA ] o gis) AEHo
2 o33 dalol 7Hkek HekE HIHo| ].1‘/]_ e FA 0] HT L
ok QekBY ol F3 o] WH L AEFAH v A g+ A

427) 23 A=A Y A8 28 F25o]oF skt Hong Kong must end age discrimination
in the workplace), A}9-2~ xpo|t} myd 3 ~E(South China Morning Post),
http://www.scmp.com/print/comment/insight—opinion/article/1898376/hong-kong—m
ust-end-age-discrimination-workplace (201611 8¢ 3)

428) Coalition of Services for the Elderly et al, 91833 Hz]® % 9l(Human Rights
Situation: Senior Citizens in the Philippines), pp.12~13

429) Ghosheh, @13 ¥ 2 w82 x}(Age discrimination and older workers), p.18

430) Ghosheh, o33 =¥ w222 (Age discrimination and older workers), p.19

431) Ghosheh, o138 28 2 w82 x(Age discrimination and older workers), p.20
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b A, BEgo), gL}, F3, QA% sy WOP, ]
-, o] Alo}, BlQkul, 3] 28 HEo] of7]e] ).
YR Frjel A 2EAe oL} 914011 Ayo] 94 Qo] HE A= o
Ag dlot sl HEHAL AXAT. T ALEAAEE $A5 L Y o
AT AR Tk folA Wolol, A= S, elElo], SARE, B2
9, wo, Yl BERE ZRAVL 54 Agd) HAsES ol
gelo}, ZE) YR@s, Sojol, 296, F2o}

=
Elo}, ofd I EA = FFFTH RIHE E5olA A AdEHAAS Algstar

o

187)2 2= (Employment Framework Directive)o]] w}=w o
al ?J%% 7Fs/dol A7) wZoll AdE Z o] ol thdk xpE
71 01%‘3} Fra APARAE Z2AP Y o 22T

O
S A4S B4 2T ie WuE Ao HUHAAE 24T 7
$ oE 8 4 Atkw DA 1 B
o olusE P AR e THSH: Zolgn 2 ek
=3 JdE A e BT 5 obAol F/lIAE Adsta ek

3.5.5 LYot A= 249 MEHQI O[PS GE AL

5
B ARMATE SFAAAAI (I3 9D AAF 18 A AP 8o

432) Ghosheh, o138 ¥ 2 w82 x}(Age discrimination and older workers), p.21

433) Chopin et al, ¢ xp&Zx¥ 2@ (Developing Anti-Discrimination Law in Europe),
2014, FHA HPAL3], oolx FRE 79, 72 dFFdd s dF
(Position on Structural Ageism)ojjA] <14

434) 3= AlgAF C-159/10 = C-160/10, ofjo]x] ZH=E {3, L7 AZGZolof tjjdt
9] ZH(Position on Structural Ageism)ol| 4] o1&, 2016

435) Williamson C, opAjo}-e) e B4 Byae] w#sl g4 93 (Policy Mapping on
Ageing in Asia and the Pacific Analytical Report), &lzojo]z] eleju)dAd, 2015,
http://ageingasia.org/mapping—of-ageing—policies/ (12 August 2016)
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3k & 24 =% ox(Willing to Work)' o] A3E Ed|& 3-r}.436)
SFAAE 1HF] 5 Eo] ok 20159 55~094 1] EEHAE
© T38%% 0.1, 60~644] e Thol A= 56.5%, 654 o] el A= 12.7%= e}
Wt o] 9] 5L 20043 A8 =¥+ (Age Discrimination Act)ol] whak
RAEN, g HellAe HA, 222, $3, 285E¥d 9 sl T 18 ¥4
EE SHA dEoz A% AES FAsL -
ol2g W2 HIox B35t 93] HEZAM ‘IJrE'“‘ﬂ S04 o) =22}
7V 27%7) AAoA A8 ES FPP L
A 28-S ATl F - =3 A A E o
71 8 o9 =9l B 74
1959} vl wa) Atk Wyt ofLjzh 2014~ 2015»3011 SEER R

O
g
N
r:l_‘
rlo
%
%N
N
=,
lo
=
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©
&
(@]
Y
)
lo

A 0 7heE] 109%% 3.8 Ropol A o] o Hrk. go] rele] THE Fop F
= 71857 gl WAL Avshs AP AuAl BE F shuga B

olEd AME A AB 9t TEFE Aolol] BAT FAHA A 2pEZ )
%, 2, PEolA 1) %%um 9UFE nusch 719010%E 54 A

215l

o] gl F ok 27%9] dA® oAl 1 7he-r] 43%% of
ATE o= 2014~2015G 9 d3]o] A71E WA 1Y A
Holl wh2} A718 7192 6%0) Exsith= AMdS W%
Aol AFHH olF T3l A4 AL AEE AHES + A
gol tigk Q14 FAjof HES B R 1T
AR a1F, wARPEe] A tiRa AR b 2
UF] ool 7128 A% 2] AJTH= AHL Y dF o
= T A2Fe HEEAdd tig S E A=A

AEZARE ARE HIR &5 71l e A W&ollA olHgk AR

2 AFTh Giol] AL AESE B Aol BhF AME HTE BY

ruE o
>
>
Jo
)

N

M)
=2

f

Ak

436) 57BN, =5 o 2)(Willing to Work), 55 <15} Zojlo] that #-g 23
of Tl A 24, 3FAAS A, 2016
https://www.humanrights.gov.au/our—-work/disability -rights/publications/willing—w
ork—national-inquiry -employment-discrimination#factsheets (201613 8¢ 3)
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v ny, 2Py T, AERY i AY FHS 9HT g Hee
T WA WS Ha AZol AN 5 ok olgd HEAE Bt A A
ol g &% ATe =ETAD

ol9} e WA HIo|x B35t 2012 zgo up=w S04 o] ojgg]o}
Aole] HAYEL 6% FH HTQ 46%RTE e Aoz YEPThA® o=

THEEAY 1§ FARTHE 2] H2E Aashs 1Y) QA FFol
NHgE An 4 9ok 2011 BAA o) gele] 43%te] WK ER] 7}

HhH0 1 o= wele] Ante] A2 ABSE TE 84t 9e 5 Ak

of M oo]x] FAF ol w2 FAFe] 60~70%7F Hof 35~
ARG AL lom, orlde B4H A= EFEThAR)

1274 o] Aol U= 04 o] ZEAES A& A5 AlF3H= AA

437) olgg]o} 72,
www.agediscrimination.info/international/Pages/international.aspx/international/Pag
es/international.aspx (201613 494 49))

438) Istat, Noi Italia, Istat Roma, Colombo, oJgtg]o}: n&EZZ A7} = EA Aol Y 4
JEE AR ALF mEUe o&(taly: The role of governments and social
partners in keeping older workers in the labour market)oj 4 <14,
http://www.eurofound.europa.eu/observatories/eurwork/comparative-information/na
tional-contributions/italy/italy ~the-role-of ~governments—and-social -partners-in-k
eeping-older-workers-in-the-labour-market (201619 8¢ 3)

439) Colombo, ojgtg]o} 18 T2} wEAZd F& ¢ 5= G} A3 BEL <]
o gH(Italy: The role of governments and social partners in keeping older workers
in the labour market)

440) ISFOL, www.isfolit, Colombo, o|gtg]o} THITZA7} =FA A G & Y52
AHol A3 mlEL 9] & Italy: The role of governments and social partners in
keeping older workers in the labour market)o] 4] <14

441) Colombo, ojgglo}: 1#Z2A7} Ao Ee = JEF PR} A5 vEY ]
o3 gH(Italy: The role of governments and social partners in keeping older workers
in the labour market)

442) A% xpw(Age Discrimination), UNOEWGe]| gt =9l <l that e sle]o]4l
(Presentation to the UNOEWG on the Human Rights for Older People), 20123 89
22¢, Louise Richardson, ofjo]=] ZIJ=E &7,
http://www.age-platform.eu/images/LouiseRichardson_presentation. OEWG2012.pdf
(20164 8K 1291)
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Executive Summary

This is a time of unprecedented attention to ageism, age discrimination and the
rights of older persons. Too often, however, the discussion has focused on social
and welfare policies related to ageing rather than older persons as rights holders
or legislation and policies from a human rights perspective. This report builds on
the discussions at the ASEM Conference on Global Ageing and Human Rights of
Older Persons in Seoul in October 2015. It looks at some of the neglected areas
in the current debate on the rights of older persons: older persons  protection
from age discrimination, their access to human rights complaints mechanisms
and the extent to which their rights are being addressed by international human
rights accountability mechanisms. It also looks at five particular human rights
addressed at the October 2015 ASEM conference: the rights to social security,
health, long term care, freedom from violence and abuse, and work.

What emerges is a picture of considerable inconsistency in protection and
fragmentation in approach across the very diverse range of ASEM countries.

Legal protection against discrimination on the grounds of age varies
significantly across ASEM countries. It is often inadequate. Some countries have
no legislation prohibiting age discrimination at all and for those that do, the
legislation may not apply to every aspect of older persons’ lives but is limited,
for example, to employment. Little attention is being paid to multiple, intersecting
and cumulative discrimination. The number of exceptions in much of the
legislation where different treatment on the basis of age is considered lawful also
limits protection and creates uncertainty as to what does or does not constitute
age discrimination. Remedies available to older persons differ from country to
country and are often criticised for being too low. Available sanctions and means
of enforcement also vary.

Not all older persons across ASEM countries have access to a human rights
complaints mechanism in the form of a National Human Rights Institution
(NHRID) or equality body. Older persons’ use of complaints mechanisms where
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they are available to them is extremely limited. Relatively few complaints of age
discrimination are being made to human rights complaints mechanisms compared
to complaints on other prohibited grounds. This does not reflect people’ s reported
experience of age discrimination.

Whist there are some examples of ASEM countries including information on
the rights of older persons in their reporting to international human rights
accountability mechanisms, in general reporting is often limited to a small
number of economic and social rights and is inconsistent across the various
international treaties. The lack of attention to civil and political rights in older
age is also seen in the recommendations made to states by Treaty Bodies and
Special Procedures. The number of these recommendations has been very low:
198 over 17 years of reporting and monitoring. The rights of older persons have
also been virtually invisible in the Universal Periodic Review (UPR) process,
with only 0.4 per cent of all recommendations to ASEM countries until June 2016
relating to older persons rights. Recommendations are often limited in their
detail, reducing how effective they can be at providing guidance to states.

An examination of the five rights listed above affirms the failure of the current
international human rights accountability mechanisms to effectively address
these human rights in older age. This is the case where there are already
general standards in international human rights law, as with the rights to social
security, health and work and where there are currently no standards, as with
the rights to long term care and freedom from violence and abuse. Advisory
documents by Treaty Bodies and Special Procedures are helpful to a point in
clarifying how aspects of these rights apply in this unique context but have not
resulted in consistent reporting on or monitoring of specific measures to ensure
the enjoyment of these rights. The country case studies, as illustrative examples,
show that much needs to be done to ensure all older persons fully enjoy their
rights in law and in practice.

The inconsistency and lack of depth with which the rights of older persons are
being addressed is clear from the findings of this report. More attention needs to

be given to how human rights apply to older persons and in the context of older
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age and what a comprehensive set of international human rights standards
should look like. Suggestions have been made to this effect for each of the five
rights examined in this report and the same needs to be done across the full
range of human rights.

NHRIs have a critical role to play in building older persons’ awareness of their
rights, improving their access to complaints mechanisms and working with
governments to improve protection in law and realisation of rights in practice.
Recommendations on how they can do this have been made at the end of the

report.
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1.1 Background: The human rights of older persons: an
issue of growing concern

The ASEM Conference on Global Ageing and Human Rights of Older
Persons held in Seoul in October 2015 and the follow up Expert Group Forum
in June 2016 reflect the increased attention being paid to the ageism, age
discrimination and the human rights of older persons at the international level.
In 2010 a UN Open-ended Working Group on Ageing (hereafter the Working
Group) was established to identify gaps in the existing international human
rights framework in relation to human rights in older age and explore the
feasibility of new instruments. The Working Group has met six times and
there is a consensus amongst participating Member States that this is an
issue of considerable human rights concernl). The appointment of a new UN
Independent Expert on the enjoyment of all human rights by older persons in
2014 also demonstrated that the Human Rights Council considers the human
rights of older persons an issue of concern and worthy of greater attention?).

More attention is being also paid by states at the regional level. In 2014 the
Council of Europe adopted a recommendation on the rights of older persons?).
In 2015 the Organisation of American States adopted the Inter—American
Convention on Protecting the Human Rights of Older Persons4 and in 2016
the African Union adopted the Protocol to the African Charter on Human and
People’ s Rights on the Rights of Older Persons.

1) UN Open-Ended Working Group on Ageing,
http://social.un.org/ageing—working—group/index.shtml (10 August 2016)

2) Independent Expert on the enjoyment of all human rights by older persons
http://www.ohchr.org/EN/Issues/OlderPersons/IE/Pages/IEOlderPersons.aspx (10 August
2016)

3) Council of Europe, Recommendation CM/Rec(2014)2 of the Committee of Ministers
to member States on the promotion of the human rights of older persons,
http://www.coe.int/t/dghl/standardsetting/hrpolicy/other_committees/cddh—age/defau
It_EN.asp (12 August 2016)

4) Inter-American Convention on Protecting the Human Rights of Older Persons, June
2015, Article 5
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National human rights institutions (NHRIs) have also recognised that the
rights of older persons need greater attention. The Network of African
National Human Rights Institutions chose the rights of older persons as a
theme for its 2011 biennial conference in South Africa. The Asia Pacific
Forum held a regional workshop on the rights of older persons in 2014 and
the European Network of National Human Rights Institutions is currently
running a multi-country project on human rights in long term cared. At the
global level, in 2016 the Global Alliance of National Human Rights Institutions
(GANHRI) set up a Working Group on Ageing to guide GANHRI' s work on
the rights of older persons, including in relation to the UN Working Group.

Ageism and age discrimination is also being recognised by UN bodies. In
2015, the World Health Organisation’ s (WHO) World Report on Ageing and
Health recognised that ageism is widespread and can be a major barrier to
developing good policy and practicef). An International Labour Organisation
(ILO) report on the extension of social security to long term care also
recognised that ageism is a global phenomenon that can be embedded in
regulations and legislation and in text books for health and long term care?.

Civil society is also increasingly active in hoth advocating for better
protection of the rights of older persons and in highlighting the discrimination
older persons are subjected to. For example, in a survey published by the
Global Alliance for the Rights of Older People in 2015, older persons across 50
countries, some of which were ASEM countries, described how they were
discriminated against, the negative impact this has on their lives and the wide

range of rights that are being denied to them because of their older age®.

5) ENNHRI
http://www.ennhri.org/~Human-Rights—of -Older-Persons-in-Long-term-Care- (8 August
2016)

6) WHO, World Report on Ageing and Health, 2015, p.11

7) 1LO, Extension of Social Security: Long—term care protection for older persons: A
review of coverage deficits in 46 countries, ESS Working Paper No. 50, 2015, p.1

8) Sleap, In Our Own Words: What older people say about discrimination and human
rights in older age GAROP, 2015
http://www.rightsofolderpeople.org/new—garop—report-in—our-own-words/ (8 August 2016)
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1.2 Research purpose

The ASEM Conference on Global Ageing and Human Rights of Older
Persons in October 2015 was a landmark event in addressing human rights in
older age across Europe and Asia. Participants at the conference agreed that
age discrimination, equality and the denial of various human rights in older
age are universal issues that countries need to urgently address?.

However, whilst numerous studies and reports have been published on
social and welfare policies related to ageing and to older persons, less
attention has been paid to older persons as rights holders or to the legislation
and policies that affect them from a human rights perspective.

This research report builds on the discussions at the ASEM conference in
October 2015 and existing literature on how certain human rights are currently
being addressed across ASEM countries and identifies areas for future action
and co-operation by NHRIs. It focuses on the human rights questions that the

ASEM conference identified as requiring greater examination.

1.3 Methodology and limitations

The research consisted primarily of a desk based literature review. The
desk review included, but was not limited to, laws that prohibit discrimination
in older age and/or laws that regulate the basic human rights of older
persons; state Common Core Documents and reports to the UN Universal
Periodic Review and to UN Treaty Bodies; reports by the Independent Expert
on the enjoyment of all human rights by older persons and other UN Special
Procedures; annual reports by NHRIs and equality bodies;, reports by
international agencies including the WHO, the ILO and the OECD; reports by

9) ASEM Conference on Global Ageing and Human Rights of Older Persons, Chair’ s
Summary, October 2015
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civil society organisations and other materials available online, for example
media reports. This desk based review was limited to information available in
English.

In addition a survey was developed and sent to NHRIs in ASEM countries
to identify relevant legislation, key issues of concern and complaints and
redress mechanisms. The survey was sent out to all ASEM members of the
Asia Pacific Forum and the European Network of National Human Rights
Institutions, a total of 38 organizations across 35 countries. Completed surveys
were received from NHRIs in Australia, Croatia, Finland, Hungary, Indonesia,
India, Mongolia, Myanmar, New Zealand, Philippines and the UK. This
response rate, 11 out of 38, was lower than anticipated and limited the
information available to the researcher. In addition the level of data provided
in the responses varied from country to country. Some respondents provided
detailed information whilst others did not.

Given the timeframe and scale of the research project it was not possible to
do a comparative or general situational analysis of all the human rights of
older persons in all 51 ASEM countries. To address this, the research focused
instead on a review of non-discrimination legislation and policies across all
ASEM countries as one critical aspect of human rights in older age. Such an
overview has not been done before, as far as the researcher is aware, and will
be an important contribution to the debate on the rights of older people.
Mlustrative case studies where information is available have been used to
highlight particular aspects of different human rights. Countries for the cases
studies were chosen to provide a sub-regional spread and were limited to

where information was available in English.
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2.1 Laws that prohibit all fooms of discrimination in older age

Ageism and age discrimination is at the heart of older persons’ experience
of their human rights. In a 2015 Eurobarometer survey, five per cent of
respondents reported being discriminated against on the grounds of older age
(over 55 years old) in the previous 12 months. This was the most commonly
reported form of discrimination and was up from four per cent in 2012. The
survey also found that 52 per cent of respondents thought older persons were
being excluded from measures to fight the economic crisis and policies to
promote recovery, which was more than any other group.l0) Despite this the
European Commission reports that, beyond the area of employment, age is
probably the least regulated ground for discrimination across Europell). There
has not been a similar survey on age discrimination conducted across Asia.

Discrimination on the basis of age is only explicitly prohibited in one
international human rights treaty, the International Convention on the Rights
of Migrant Workers and their Families (1990). Age is not mentioned in the
list of prohibited grounds in the non-discrimination articles of other
international human rights treaties. Instead we have to rely on age being
interpreted as falling under ‘other status’ . The impact this has had on
protection against age discrimination is significant. We see it in the limited
attention paid to age discrimination within the UN human rights monitoring
and accountability mechanisms (see Section 2.3 below).

At the regional level, age 1s not explicitly listed as a ground for
discrimination in Article 14 on the prohibition of discrimination in the

European Convention on Human Rights and Fundamental Freedoms (1950)

10) Ewrobarometer on Discrimination Z2015: General perceptions, opinions on policy
measures and awareness of rights, European Commission, 2015, p.2 and p.5,
http://ec.europa.eu/justice/fundamental -rights/files/factsheet_eurobarometer_fundam
ental_rights_2015.pdf (1 August 2016)

11) National protection beyond the two EU Anti-discrimination Directives: The
grounds of religion and belief disability, age and sexual orientation beyond
employment, Directorate—General for Justice, European Commission, 2013, p.78
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but instead must be interpreted as falling under ‘other status’ . The same
applies to the non—-discrimination clause in Article E of the Revised European
Social Charter (1996). Age is, however, listed as a prohibited ground in
Article 21 of the Charter of Fundamental Rights of the European Union
(2007). There is no regional Asian human rights instrument.

A review of national anti-discrimination legislation across ASEM countries
shows that non—discrimination on the basis of older age is not a right that all
older persons across ASEM countries enjoy. As the table in Annex 112) below
shows, whilst European countries all have some form of legal protection
against age discrimination, this is not the case in all Asian countries, for
example Bangladesh, Brunei Darussalam, Cambodia, India, Indonesia, Japan,
Kazakhstan, Lao PDR, Malaysia and Myanmar have no legal guarantees

specifically prohibiting age discrimination.

Material scope

Even where countries have some form of legislation prohibiting age
discrimination, the guarantees provided may be limited in scope and not cover
every aspect of older persons lives. Age discrimination is most commonly
prohibited in the area of employment. Other areas that are covered include
education, housing, goods and services and social protection. However, there
are some countries that only prohibit age discrimination in this single area,
for example Austria, Denmark, Poland, the Republic of Korea and the Russian

Federation.

Exceptions

This is further compounded by the fact that the prohibition of age

discrimination is subject to a wide range of exceptions where different treatment

12) The information is drawn from a number of sources; ‘unknown’ indicates where
information could not be found within the scope of this review.
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on the basis of age is considered lawful. The vast majority of legislation across
European countries prohibiting age discrimination in employment allows
differential treatment if the act is justified by a legitimate aim and if the means
used to achieve that purpose are necessary and appropriate. The influence of the
European Union Directive 2000/78/EC on Employment Equality (hereafter the
EU Directive) is clear. It allows for a wider range of exceptions to the principle
of equal treatment than is permitted for any other prohibited ground under
European discrimination lawl!3) and few countries have chosen to provide more
comprehensive protection against acts that use chronological age as a proxy for
capacity. Some countries have general justification defences which leave the law
in a state of uncertainty as to what may or may not constitute a legitimate aim.
These include the UK and Sweden where general justification defences apply to
age but not to other forms of discrimination.

Some countries may list exceptions, for example in Sweden age i1s a
prohibited ground for discrimination under the Discrimination Act in the areas
of employment and education but not in other areas of societyl4). In Australia
exceptions to the Age Discrimination Act include migration and citizenship,
taxation, superannuation, insurance and credit, pensions, allowances and
benefits, some health programmes, employment for domestic duties in private
households, certain acts of religious or voluntary organisations, requests for
information!®. In Finland, exceptions apply in education and immigrant

applications16). In New Zealand, age discrimination is lawful, inter alia, in the

13) Dempsey et al, Age and Employment. European Commission, 2011, p.5,
http://ec.europa.eu/justice/discrimination/files/age_and_employment_en.pdf (9 August
2016)

14) http://www.do.se/other-languages/english-engelska/other—areas—-of-society/ (4 August
2016)

15) Division 4 of the Age Discrimination Act 2004
http://www.austlii.edu.au/au/legis/cth/consol_act/ada2004174/ (1 August 2016)

16) Finland profile,
www.agediscrimination.info/international/Pages/international.aspx/international/Page
s/international.aspx (14 April 2016)
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provision of shared residential accommodation and the provision of
institutional accommodation, including retirement villages1?).

Other forms of exceptions may also apply. In China the prohibition of
discrimination on the basis of age under the Law on the People’s Republic of
China on the Protection for the Rights and Interests of the Elderly only
applies to those aged 60 and over. In contrast unlawful dismissal on the
ground of age only applies to people under the age of 60 in the Singapore
Retirement Age Act 1993. In other cases particular groups of people are not
protected. For example the Irish Equal Status Act does not apply to the
defence forces!®). The Russian Labour Code does not apply to the

self-employed!9).

Multiple discrimination

Given the great diversity of people in older age, multiple discrimination,
both intersectional when discrimination is based on two or more grounds, and
cumulative when there is a series of acts of discrimination with an
accumulated impact, is an area of interest in the debate on the rights of older
persons. As can be seen in Annex 1, according to the information available
within the scope of this report, multiple discrimination is only provided for in
a few countries, for example, Austria, Bulgaria, Croatia, the Czech Republic,
Germany, New Zealand and the UK. Even when it is, it would seem that the

ability to bring cases on intersecting or cumulative discrimination is rare, for

17) Human Rights Act 1993, Article 55,
http://www legislation.govt.nz/act/public/1993/0082/1atest/DLM304634.html?search=t
s_act%40bill%40regulation?40deemedreg_human+rights_resel_25_a&p=1 (1 August
2016)

18) Ireland profile,
www.agediscrimination.info/international/Pages/international.aspx/international/Page
s/international.aspx Visited 14 April 2016

19) Russian Federation profile,
www.agediscrimination.info/international/Pages/international.aspx/international/Page
s/international.aspx Visited 14 April 2016
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example with little case law in Austria20) and Germany2l) and none in
Bulgariaz2) or the Czech Republic23).

Legal protection against cumulative discrimination is extremely limited. One
example found is the Anti-discrimination Act in Croatia in which the
definition of multiple discrimination covers repeated discrimination,
discrimination that is committed several times, continued discrimination and
discrimination that lasted a long period of time and discrimination whose
consequences are particularly harmful249). Multiple discrimination is an
aggravating factor that influences the amount of compensation awarded and

the severity of sanctions?2d).

Remedies and sanctions

Two other areas of inconsistency between countries are the remedies

available to older persons subjected to age discrimination and the sanctions

20) European Network of Legal Experts on Gender Equality and non-discrimination,
Austria County Report Non-Discrimination 2015 European Commission, p.30,
http://www.equalitylaw.eu/downloads/3700-2015-at-country -report-In—final (21 May
2016)

21) European Network of Legal Experts on Gender Equality and non-discrimination,
Germany County Report Non-Discrimination 2015 European Commission, p.38,
http://www.equalitylaw.eu/downloads/3706-2015-de—country-report-In—final (27 May
2016)

22) European Network of Legal Experts on Gender Equality and non-discrimination,
Bulgaria County Report Non-Discrimination 2015 European Commission, p.35,
http://www.equalitylaw.eu/downloads/3711-2015-bg—country-report-In—final (21 May
2016)

23) European Network of Legal Experts on Gender Equality and non-discrimination,
Czech Republic County Report Non-Discrimination 2015 p.39, FEuropean
Commission,
http://www.equalitylaw.eu/downloads/3704-2015-cz-country-report-In—final (21 May
2016)

24) Anti-Discrimination Act 2008, Article 6.1,
http://www.minoritycentre.org/sites/default/files/antidiscrimination_law_croatia.pdf
(1 August 2016)

25) Anti-Discrimination Act 2008, Article 6.2
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for perpetrators. Damages or compensation is a common remedy when age
discrimination is found in relation to employment but levels of damages
awarded vary. For example in Austria, damages for refusal to consider a job
application are capped at €500 (US$554 August 2016). In Denmark there is
no cap for compensation which is usually DKK 25000 (US$3,727 August
2016) in relation to recruitment and 3-12 months’ pay for dismissal. In the
Republic of Korea discriminatory treatment in the context of recruitment may
be subject to a criminal fine of up to KRWbmillion (US$4,534 August 2016).
In Ttaly compensation is unlimited whilst in Ireland it is up to two years’
remuneration or up to €12,697 (US$14,078 August 2016) for non-employees.26)

Other remedies can vary between countries. For example, reinstatement in
a job is one remedy on offer in Ireland, Thailand and Singapore. However,
reinstatement is not available in some other countries, such as Switzerland.2?)

Whether sanctions are criminal or civil also varies. Cyprus, Denmark,
Luxembourg and Norway, for example, all have criminal sanctions of fines
and imprisonment. Ireland, Thailand and Germany only allow for civil
sanctions, except in Germany s case where severe harassment may amount to
defamation which can result in a criminal sanction. In France and the Russian
Federation age discrimination can result in both criminal and civil sanctions.
In China neither criminal or civil sanctions are available.28) An outcome of
this is that the means of enforcement also vary from country to county. Cases
may be taken to criminal or civil courts, to both or to neither. In some

countries the NHRI or equality body is able to take legal action, in some it is

26) Relevant country profiles,
www.agediscrimination.info/international/Pages/international.aspx/international/Page
s/international.aspx (14 April 2016)

27) Relevant country profiles,
www.agediscrimination.info/international/Pages/international.aspx/international/Pages
/international.aspx (14 April 2016)

28) Relevant country profiles,
www.agediscrimination.info/international/Pages/international .aspx/international/Pages
/international.aspx (14 April 2016)
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not. In some countries joint legal actions for a group of people are possible, in
some only individual complaints are. The extent to which older persons
access these complaints mechanisms will be discussed in more depth in
Section 2.2 below.

The examples above are illustrative and not intended to be exhaustive. The
broad scope of exceptions and differences in remedies and means of
enforcement between countries raise questions about the adequacy of existing
protection against age discrimination, the seriousness with which age
discrimination is treated compared to other forms of discrimination and the
extent to which certain exceptions may reinforce and perpetuate negative

ageist attitudes and practice.

2.2 Older people’ s access to human rights complaints and
redress mechanisms

Access to complaints mechanisms and to remedies are essential to the full
enjoyment of human rights. A review of available annual reports of and
information on NHRIs and equality bodies has shown that the types of
mechanisms available to older people vary widely across ASEM countries. It
also shows that complaints and court cases on age discrimination are not as
common as on other grounds, although in some countries they are increasing.
The extent to which older persons across ASEM countries have access to and
are using available human rights complaints mechanisms is an area that

needs further attention.

Types of complaints mechanisms

In many of the countries, the NHRI or equality body has the mandate to
receive human rights complaints from individuals and sometimes from

organisations. Often these deal with a number of grounds for discrimination,
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not just age. For example in the UK, the Equality and Human Rights
Commission enforces equality legislation on age, disability, gender
reassignment, marriage and civil partnership, pregnancy and maternity, race,
religion or belief, sex and sexual orientation29. The mandate of other bodies
may be more limited. In Italy for example the National Office Against Racial
Discrimination extended its mandate to include age in 201030).

Powers of the NHRIs or equality bodies vary. In Pakistan, the National
Commission for Human Rights does not have the mandate to receive
complaints. In Myanmar, where age discrimination in not prohibited in law,
the Myanmar Human Rights Commission cannot receive complaints on age
discrimination. Some have the power to determine if unlawful discrimination
has occurred but this, as in the case of the Pubic Defender of Rights in the
Czech Republic3D), the Netherlands Institute for Human Rights32 and the
National Human Rights Commission of Korea, may not be a legally binding
judgement33). If a matter cannot be resolved through mediation between the
parties, cases can be taken to tribunals, civil or criminal courts, depending on
the sanctions available under the country’ s particular system.

There may be employment commissions to which cases on age discrimination
in employment can be taken, for example the Workplace Relations Commission

in Ireland and the State Labour Inspection in Latvia. In Denmark the Board of

29) Equality and Human Rights Commission,
https://www.equalityhumanrights.com/en/about—us/what-we-do (4 August 2016)

30) European Network of Legal Experts on Gender Equality and non-discrimination,
Italy County Report Non-Discrimination 2015 European Commission,
http://www.equalitylaw.eu/downloads/3736-2015-it-country-report-In—final (27 May
2016)

31) Pubic Defender of Rights profile, http://www.equineteurope.org/-Czech-Republic—
(9 August 2016)

32) Netherlands Institute for Human Rights profile,
http://www.equineteurope.org/IMG/pdf/PROFILE_NIHR_NL.pdf (9 August 2016)

33) South Korea profile,
www.agediscrimination.info/international/Pages/international .aspx/international/Pages
/international.aspx (14 April 2016)
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Equal Treatment may only hear individual cases related to age discrimination in
the labour market and not in other areas of life in the way that it can for
discrimination on the grounds of race, gender and ethnic origin34). In some
countries there are specific complaints mechanisms around other areas of rights
for example the Aged Care Complaints Commissioner in Australia and
maintenance tribunals in India. In New Zealand the Human Rights Commission
deals with age discrimination complaints but the Health and Disability
Commissioner deals with complaints about standards of health and care
services and the Banking Ombudsman with banking related complaints. These
examples are not exhaustive and are intended to illustrate the variety of

mechanisms and processes though which older persons can make complaints.

Use of human rights complaints mechanisms

Where information on the number and nature of complaints has been found,
it indicates that there are relatively few complaints of age discrimination and
that these are less common than for other prohibited grounds for
discrimination. For example:

o The Australian Human Rights Commission received 2,388 complaints in
2014-15 of which six per cent were lodged under the Age Discrimination
Act35),

« The National Human Rights Commission of Bangladesh received 635

complaints in 2014. None were listed as related to age discrimination36).

34) European Network of Legal Experts on Gender Equality and non-discrimination,
Denmark County Report Non-Discrimination 2015 European Commission, p.10,
http://www.equalitylaw.eu/downloads/3678—-denmark—country-report—pdf-1-26-mb
(21 April 2016)

35) Australian Human Rights Commission, Annual Report 2014-2015 1p.136,
https://www.humanrights.gov.au/our-work/commission—general/publications/annual
-report-2014-2015 (21 April 2016)

36) National Human Rights Commission of Bangladesh, Annual Report 2014
https://drive.google.com/file/d/0BOFm43g JLWjc TUIrWj Jn TzFhU00/view (21 April 2014)
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« The Interfederal Centre for Equal Opportunities in Belgium received 100
new cases on age discrimination in 2014 which was five per cent of its
total cases. Included in these 100 cases were 60 on work, 27 on access
to goods and services, two on the media, two on education and two on
social protection.3?)

« The Office of the Ombudswoman of the Republic of Croatia received 25
cases on age discrimination in 2014 which was 9.5 per cent of the total
cases received and the second highest number after race and ethnic
origin3®).

« In France, 6.9 per cent of all claims received by Le defenseur des droits
in 2015 were on the basis of age. Age discrimination made up 4.3 per
cent of employment cases, 1.3 per cent of goods and services cases and

0.3 per cent of cases on both housing and on education. 39

In the State of Kerala in India, 8693 cases were filed with maintenance
tribunals between 2011-2016, of which 5,979 have been resolved by
district level tribunals40).

The Ombudsman’ s Office of the Republic of Latvia received 87

applications in 2014, of which two were on age discrimination4l.

In Luxembourg, of the 149 new cases brought to the Centre pour

37) Het Werk Van het Centrum in 2014, Uitjeddruckt In Cijfers, 2015, p.7,
http://unia.be/files/legacy/cijferverslag_2014.pdf

38) Office of the Ombudswoman of the Republic of Croatia, Summary Report of the
Ombudswoman for 2015 p5
http://ombudsman.hr/en/reports/send/66—-ombudsman-s-reports/735-summary-of—the
—annual-report-of—the-ombudsman—for-2014 (21 April 2016)

39) Rapport Annuel d’ Activite 2015, Defenseur des droits, p.75,
http://www.defenseurdesdroits.fr/sites/default/files/atoms/files/raa2015_courtv2.pdf
(27 April 2016)

40) ‘Hapless State: Elderly and homeless too , Zimes of India 2 August 2016,
http://timesofindia.indiatimes.com/india/Hapless-state-Elderly-and-homeless—too/art
icleshow/53511226.cms (4 August 2016)

41) Ombudsman'’s Office of the Republic of Latvia, 20/4 Annual Report. p.159 and p.176,
http://www.tiesibsargs.lv/files/content/zinojumi/ Tiesibsarga%20zinojums_2014_ENG
_FINAL.pdf (27 April 2016)
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I Egalitie de Traitement in 2015, 10 cases were on age discrimination
compared to 22 on gender, 33 on race and 38 on disability42).

o The National Commission for the Promotion of Equality received 38
complaints in 2015, of which two were on age discrimination43),

In the Netherlands 22 per cent of requests for opinions in 2014 to the

Netherlands Institute for Human Rights were on age discrimination
compared to 24 per cent on race and 18 per cent on gender4d.

e« The New Zealand Human Rights Commission received 117 complaints
on age discrimination in 2014-15 compared to 354 on disability, 338 on
consolidated race grounds and 177 on sex. The majority of the
complaints on age discrimination were on employment, government
activity and provision of goods and services. 45

« In the Republic of Korea, the number of petitions made between 2009
and 2013 under the Aged Promotion of Employment Act averaged 157 a
year (double the number filed in 2008). The number of petitions on age
discrimination in areas beyond employment increased from 17 in 2008 to
44 in 2012.46)

« In Romania, only 18 out of 858 petitions made in 2013 to the National
Council for Fighting Against Discrimination were related to age
discrimination compared to 414 cases on social origin, 66 cases on ethnic

belonging and 61 cases on nationality4?).

42) Centre pour I’ Egalitie de Traitement, Rapport d’ activites 2015 p.35,
http://cet.lu/wp—content/uploads/2016/03/Rapport-2015.pdf (28 April 2016)

43) National Commission for the Promotion of Equality, Annual Report 2015 p.37,
http://ncpe.gov.mt/en/Documents/Our_Publications_and_Resources/Annual_Reports/
NCPE2%20AR%6202015.pdf (28 may 2016)

44) Netherlands Institute for Human Rights, 2014 Annual Report, p.12,
http://www.mensenrechten.nl/publicaties/detail/35778 (28 April 2016)

45) National Human Rights Commission, Annual Report 2014/15 p.25,
https://www.hrc.co.nz/files/5414/4893/3995/924898ED-8C74-428 A-9ACD-0196CC212
5ESHRC_Annual_Report_2015.pdf (27 April 2016)

46) South Korea profile at www.agediscrimiantion.org (14 April 2016)

47) Romania profile at www.agediscrimiantion.org (14 April 2016)
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o« The Human Rights Ombudsman of Slovenia handled 101 cases on

pension insurance in 201448).

Whilst this report does not include a review of case law in this area, there
also appear to be few cases being taken to court49). Different reasons have
been given as to why the numbers of complaints and cases on age
discrimination is relatively low. For example, in Austria it may be because of
low levels of public awareness that age discrimination is unlawful or that
there 1s no incentive to pursue a case when the remedies available are so
small0). In Croatia despite age being one of the most frequent barriers to
employment, older persons seldom decide to seek help from the competent
authorities and so much age discrimination is unreporteddl). Discrimination
claims are said to be rare in the Czech Republic due to duration and high cost
of court proceedings and the fact that employees are not generally
accustomed to protecting their rights in court52).

The proportion of complaints being brought to NHRIs and other equality
bodies as illustrated above does not reflect the reported experience of age
discrimination, for example, in the 2015 surveys by Eurobarometer and the
Global Alliance for the Rights of People. A better understanding is needed as

48) Human Rights Ombudsman of the Republic of Slovenia, Annual Report of the
Human Rights Ombudsman of the Republic of Slovenia for 2014 p.184,
http://www.varuh-rs.si/fileadmin/user_upload/pdf/lp/LP2014_VARUH_ENGLISH_v0
25_www-pages.pdf (4 August 2016)

49) Country profiles at
www.agediscrimination.info/international/Pages/international.aspx/international/Pages
/international.aspx (14 April 2016)

50) European Network of Legal Experts on Gender Equality and non-discrimination,
Austria County Report Non-Discrimination 2015 European Commission, p.> and
p.7 http://www.equalitylaw.eu/downloads/3700-2015-at—country-report-In—final (21
April 2016)

51) Office of the Ombudswoman of the Republic of Croatia, p.15 and p.17

52) Czech Republic profile,
www.agediscrimination.info/international/Pages/international .aspx/international/Pages
/international.aspx (14 April 2016)
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to why this is the case and measures taken to ensure that older persons have
access to complaint and redress mechanisms. Another area for further
research could be on the age profile of claimants to employment tribunals. In
the United Kingdom, for example, employment tribunal claimants in 2013 were
more likely to be aged 45 or over (52 per cent of employment tribunal
claimants, against 39 per cent of all employees) and less likely to be aged

16-34 (22 per cent versus 38 per cent)53).

2.3 Current status of reporting and monitoring of the
rights of older persons within international human
rights mechanisms

The majority of international human rights treaties apply generally to older
persons as they do to people of any other age. The exception to this is the
Convention on the Rights of the Child (CRC, 1989). The International
Covenant on the Civil, Political and Cultural Rights (ICCPR, 1996) and the
International Covenant on Economic, Cultural and Social Rights (ICESCR,
1996) apply to all older persons. The Convention on the Elimination of all
forms of Discrimination Against Women (CEDAW, 1979) applies to older
women, the Convention on the Rights of Persons with Disabilities (CRPD,
2006) to older persons with disabilities and the International Convention on
Migrant Workers and their Families (ICMW, 1990) to older migrant workers.
The Convention Against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment (CAT, 1984), the International Convention on the
Elimination of all forms of Racial Discrimination (CERD, 1966) and

Convention for the Protection of All Persons from Enforced Disappearance

53) Findings from the survey of Employment Tribunal Applications 2013, p.83,
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/316704
/bis—14-708-survey-of-employment-tribunal -applications-2013.pdf (4 August 2016)
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(CED, 2006) protect against torture, racism and enforced disappearances in

older age respectively.

Ratification of international human rights law

These international treaties require ratification by a state in order to be
legally binding on that state. As the table in Annex 2 shows, the majority of
ASEM countries have ratified most of the international human rights treaties.
However, there are gaps in ratification which result in gaps in protection of
the rights of older persons. The ICMW and CED are the least ratified. Also of
concern is lack of ratification of the Optional Protocol on the Convention
Against Torture (OP-CAT). Of particular concern is the lack of ratification of
four or more treaties by a number of countries: Brunei Darussalam, India,
Malaysia, Myanmar and Singapore. Given it has only signed and not yet
ratified CAT and CRPD, Brunei Darussalam has only ratified two
international human rights treaties, CEDAW and CRC. It is important that
those states which have not yet ratified treaties and those that have signed a

particular treaty, act as quickly as possible to ratify them.

Specific attention to the rights of older persons in international and regional human

rights treaties

There are very few specific articles within these international human rights
treaties that specifically address older persons and human rights as they
apply in the unique context of older age. Specific provisions, when they do
occur, are confined to a limited range of rights and are not consistent across
all of the treaties. (See Table 1 below)

Whilst there have been some attempts to articulate how human rights
standards apply in the context of older age in advisory documents such as
Treaty Body General Comments and Recommendations, these too have been
spread across different international treaties, developed at different points in

time and cover only a limited range of rights.
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(Table 1) Specific provision in international human rights treaties

International Human Rights Treaties Article Provision
Universal Declaration of Human Rights (1948) 25 The right of everyone to security in old age
Convention on the Elimination of All Forms of | 11.1.e | The equal right of women to social security, including
Discrimination Against Women (1979) in old age

Intemational Convention on the Protection of the | 1.1 and 7 | Prohibits discrimination based on age
Rights of All Migrant Workers and Members of
Their Families (1990)

Convention on the Rights of Persons with 131 Reocognises the need for age—appropriate accommodations
Disabilities (2006) to ensure disabled people’ s access to justioe

16.2 Age-sensitive measures to prevent abuse

164 Age-sensitive recovery and rehabilitation

23.1b | Age—appropriate information on reproductive health

250 Provide services to minimise and prevent further
disabilities among older people

282b | Ensure older people with disabilities’  access to social
protection and poverty reduction

State party periodic reporting to Treaty Bodies on the rights of older persons

In order to assess the extent to which ASEM countries are reporting on the
rights of older persons in their periodic reports to Treaty Bodies, a review
was conducted of the most recent periodic report submitted by each ASEM
country, where relevant®), to the following Treaty Bodies: the Committee on
Economic, Social and Cultural Rights (CESCR), the Human Rights Committee
(HRC), the Committee on the Elimination of Discrimination Against Women
(CEDAW) and the Committee on the Rights of Persons with Disabilities
(CRPD). The most recent Common Core Document of each ASEM country,
where they have been submitted, was also revieweddd).

A detailed analysis of this reporting on the five rights highlighted in this

54) Periodic reporting only applies to those countries that have ratified the particular
human rights treaty. Not all ASEM countries have ratified all the treaties that these
Treaty Bodies monitor.

55) All reports reviewed were accessed from www.ohchr.org in June 2016
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report is given in the case studies section below. Whilst there have been some
positive examples of reporting, in general the review revealed that countries
are reporting on a narrow range of rights, primarily economic and social rights
such as the right to social security, the right to health and the right to work.
Some attention is being paid to the context of long term care and to violence
and abuse in older age but other rights such as equal recognition before the
law, liberty and security of person, access to justice, freedom from torture,
cruel, inhuman or degrading treatment, the right to life and the right to a
private life are not being reported on. Whilst reporting on older people” s rights
to social security, health and work under the CESCR and CEDAW is fairly
frequent, only half of ASEM countries (26) reported on how they are
implementing the ICCPR in any way in relation to older persons. Less than
half (17) mentioned discrimination in older age and measures they are taking

to address this: 13 of these were from Europe and four were from Asia.

Recommendations to State parties by Treaty Bodies and Special Procedures on the
rights of older persons

A search was conducted of the Office of the High Commissioner for Human
Rights’ Universal Human Rights Index for recommendations made by Treaty
Bodies and Special Procedures to ASEM countries on the rights of older
persons between 1999 and April 2016. ‘Older persons’ are categorized as an
affected group in the databased0.

A total of 198 recommendations were made to 41 of the 51 ASEM countries.
This limited number of recommendations over 17 years by Treaty Bodies and a
number of Special Procedures demonstrates that the rights of older persons are
not being adequately addressed within the existing monitoring system. A
breakdown by area of rights addressed shows a lack of attention to civil and

political rights in older age. The nature of the recommendations 1s also limited in

56) Universal Human Rights Index, Office of the High Commission for Human Rights,
www.uhri.ohchr.org (20 April 2016)
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scope often referring to older persons within a list of other so—called vulnerable
groups. On other occasions the recommendations are general in nature, lacking
detail about the unique the context of older age and therefore providing little
guidance to State parties. Recommendations on non-discrimination rarely
address intersecting or multiple discrimination. This inconsistent attention across
different reporting mechanisms and countries shows the lack of systematic and
comprehensive attention to rights of older persons by the Treaty Bodies and
Special Procedures.

(Table 2) Number of recommendations by Treaty Bodies and Special Procedures
1999—April 2016 by area of rights

Right Number of Recommendations
Social security 0
Health 28
Adequate standard of living 17
General protection of older persons’  rights 16
Non-discrimination 16
Work 11
Long term care 9
Violence and abuse 5
Housing 4
Education 4
Access to information 4
Older asylum seekers/refugees 4
Older prisoners 3
|dentity & nationality 3
Political participation 2
Cultural participation 2
Food 1
Water and sanitation 1
General 5
Requests for more information 24

Source: Universal Human Rights Index, OHCHR, April 2016
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Visibility and recognition of the rights of older persons within the Universal

Periodic Review

Any human rights issue can be addressed within the Universal Periodic
Review (UPR). Unlike the reporting and monitoring done through the Treaty
Bodies, the UPR is not confined to the provisions of any one particular treaty
or to the ratification of treaties since every UN Member State’ s human rights
situation is reviewed on a periodic basis. Given this, and in the absence of a
dedicated international human rights instrument on the rights of older persons,
the UPR provides an opportunity to address the rights of older persons.

A search was conducted of the UPR Database for all recommendations
made up to June 2016 in the UPR process using the following key words:

Oderage , ddr woren , oddage , Odderpesons , ddaly and  oder peode .

A total of 46 recommendations on the rights of older persons were found
through this search. These recommendations were made to 19 of the 51
ASEM countriesS?). There appears to be no significant regional differences:
eight of the countries receiving recommendations were from Asia and 11 were
from Europe. All of these recommendations have been accepted by the
respective reporting states. There does not appear to be any particular pattern
in terms of which states are making the recommendations on the rights of
older persons.

Twelve of the 46 recommendations were made in the first cycle of the UPR
process (2008 - 2011), 34 in the second cycle, which concludes at the end of
2016. There has, therefore, been an increase in attention to the rights of older
persons over the course of the two UPR cycles.

However this must be put into perspective. There were a total of 12,431
recommendations made to the 51 ASEM countries in the UPR process up to

June 201658). Recommendations on the rights of older persons make up only

57) UPR Database, www.upr-info.org, (5 June 2016)
58) Author’ s calculation based on data available on the UPR Database
http://www.upr-info.org/database/ (5 June 2016)
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0.4 per cent of all these recommendations made. The rights of older persons
remains invisible within the UPR process as far as recommendations to
ASEM countries are concerned.

The range of rights that has been addressed within the UPR process is
limited. Of the 46 recommendations, 19 were general recommendations on
strengthening the protection of the rights of older persons. The remaining
recommendations only addressed eight areas of rights. There were seven
recommendations on the right to an adequate standard of living, four on raising
awareness of the rights of older persons, four on non—discrimination, four on
the right to health and four on freedom from violence and abuse. There was
one recommendation each on the right to social security, on the right to justice
and on older asylum seekers. One recommendation did not address any specific
aspect of human rights. The UPR process is therefore only being used to
address a limited number and range of human rights in older age.

The depth and specificity of the recommendations within the UPR system
is also limited. Older persons are often included in a list of other so—called
vulnerable groups and the recommendation is not specific to them or the
recommendation is very general in nature. This may be partly due to the
limitations of the UPR system which does not allow for in depth and detailed
recommendations to be made either in the UPR session itself with the
reporting state or in the working group report which summarises that
discussion. It may also be due to the fact that the rights of older persons are
not addressed in any depth across all the other UN reporting mechanisms and
there is no dedicated UN human rights instrument on the rights of older
persons to guide and inform states on how older persons rights are being

violated and what recommendations need to be made.

Optional Protocol to the Convention Against Torture

The Optional Protocol to the Convention Against Torture (OP-CAT, 2002)

has the potential to be a powerful tool for preventing torture and other cruel,
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inhuman or degrading treatment or punishment of older persons in long terms
care facilities and in holding states to account for their human rights
obligations towards older people in this respect. OP-CAT establishes
independent international and national bodies whose mandate is to make
regular visits to places where people are deprived of their liberty in order to
prevent torture and other cruel, inhuman or degrading treatment or
punishment (OP-CAT, Article 1). The international body, the Subcommittee
on Prevention of Torture and other Cruel, Inhuman or Degrading Treatment
or Punishment (SPT), and the national bodies, National Prevention
Mechanisms (NPM), can visit social care institutions as places where people

are deprived of their liberty®9.

Limited coverage of the OP-CAT: ratification of the Convention Against Torture
and its Optional Protocol

As of June 2016, 46 of the 51 ASEM countries had ratified the Convention
Against the Torture (CAT)60). The five that have not are from Asia: Brunei
Darussalam, India, Malaysia, Myanmar and Singapore. However, not all of the
countries that have ratified CAT have also ratified its Optional Protocol
(OP-CAT). Only 33 ASEM countries have ratified the OP-CAT. Of these 27
are from Europe and six from Asia. This lack of ratification of the OP-CAT
limits its potential to be used to protect the rights of older people in

long—term care and nursing facilities.

Visits by the Subcommittee on the Prevention of Torture

Of the 31 countries that have ratified and are bound by the provisions of the
OP-CAT, only 10 have received the Subcommittee on the Prevention of Torture
(SPT) to visit places where people are deprived of their liberty in the country.

59) Optional Protocol to the Convention Against Torture,
http://www.ohchr.org/EN/HRBodies/OPCAT/Pages/Factfile.aspx (5 July 2016)
60) Status of ratifications, www.ohchr.org (11 June 2016)

178 Issue Analysis and Specific Recommendations on the Humen Rights of Older Persons in ASEM Countries



Eight of these countries are in Europe, two in Asia. They are: Cambodia,
Cyprus, Germany, Italy, Malta, Netherlands, New Zealand, the Philippines,
Romania and Sweden. A visit to Kazakhstan is planned for September 2016.61)

Visits to residential care facilities

Despite being listed as one of the places that the SPT and NPM should
visit, residential and other social care institutions for older persons are not
included as places visited in the available reports and in press releases of
these country visits. Whist the SPT made visits to immigration centres,
mental health care facilities, drug rehabilitation facilities and various other
places of detention during their country visits, there is no mention of visits to
residential or social care institutions for older persons in the country reports
for Germanyt2), Malta63), New Zealand69 or Swedentd), nor in the press
releases for the visits to Cambodiatt), Cyprus6?), Italyt8), the Netherlandst9
and the Philippines7’0). This suggests that both the States parties to the

61) SPT country visits,
http://tbinternet.ohchr.org/_layouts/TreatyBodyExternal/Country Visits.aspx?SortOrd
er=Chronological (9 August2016)

62) CAT/OP/DEU/1, Germany, July 2013

63) CAT/OP/MLT/1, Malta, February 2016

64) CAT/OP/NZL/1, New Zealand, November 2013

65) CAT/OP/SWE/1, Sweden, July 2008

66) Press release
http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=14102&La
nglD=E (11 June 2016)

67) Press release:
http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=17003&La
ngID=E (11 June 2016)

68) Press release
http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=16485&La
nglD=E (11 June 2016)

69) Press release
http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=16284&Ia
nglD=E (11 June 2016)
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OP-CAT and the SPT are failing to recognize that residential long term care
and nursing facilities can be places where torture, inhuman and degrading
treatment occurs and to utilize the full potential of the OP-CAT to address this.

The one exception found was the press release on the visit of the SPT to
Romania in May 2016 which mentioned a visit to a social care institution for
older people and the SPT delegation head Aisha Shujune Muhammad noted,

“The situation of detained people belonging to vulnerable groups, including
children, young people aged 18 to 21, women, persons with mental and
Dphysical disabilities, elderly people and those from miunorities requires very
close attention and protection measures.” )

In its most recent periodic report to the Human Rights Committee, Cyprus
did report that its National Prevention Mechanism had visited older persons’
care facilities and submitted reports with recommendations on how to improve
living conditions and legislation72). Visits to residential care facilities by the
NPMs in the Czech Republic and Finland are included in the case studies on
the right to health in Section 3.2 below.

2.4 Conclusions: Implications of key findings on the
protection and the responsibility on older persons’
human rights among ASEM countries

This review has highlighted a number of gaps in protection of the rights of

older persons across ASEM countries.

70) Press release
http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=16033&Ia
nglD=E (11 June 2016)

71) Press release
http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=19953&La
nglD=E (5 July 2016)

72) CRPD/C/CYP/1, Cyprus, 2013
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The right to freedom from discrimination on the basis of age is not
universally enjoyed by older persons across ASEM countries. Legal protection
against age discrimination including multiple, intersecting and cumulative
discrimination, is inconsistent and rarely comprehensive. Some countries have
no legislation prohibiting age discrimination and for those that do, not all
apply to every aspect of older persons’ lives but are limited, for example, to
employment. The range of exceptions allowed, where different treatment on
the basis of age is considered lawful, also limits the protection against age
discrimination available to older persons and can leave the law in a state of
uncertainty as to what does or does not constitute age discrimination.
Remedies available to older persons also vary considerably from country to
country, as do sanctions and the means of enforcement. The information
reviewed also suggests that very little attention is being paid to multiple
discrimination.

Older persons use of complaints mechanisms, where they are available to
them, is extremely limited. The research found relatively few complaints of
age discrimination made to human rights mechanisms compared to other
prohibited grounds. This does not seem to reflect people’ s reported experience
of age discrimination, as demonstrated in the 2015 Eurobarometer survey and
qualitative research such as the Global Alliance’ s survey in 2015. Older
persons in some countries do not have access to complaints mechanisms in
the form of an NHRI or equality body. Although the research did not review
case law, the desk review did suggest that there is very little case law on age
discrimination.

The lack of specificity on how human rights apply to older persons and to
the context of older age in existing international human rights law may
account for the inadequate attention to the rights of older persons by ASEM
countries in their reporting to existing international human rights mechanisms.
Whilst the majority have made some mention of older persons’ rights in their

recent periodic reports to Treaty Bodies, this is often confined to a limited
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number of economic and social rights and is not consistent across the
international treaties reviewed. The lack of attention to civil and political
rights in these periodic reports is also seen in the recommendations made by
Treaty Bodies and Special Procedures to States parties. The number of
recommendations has been very low: 198 over 17 years of reporting on five
international treaties. Recommendations have also been limited in their detail,
reducing how effective they can be at providing guidance to State parties.
Recommendations on the rights of older persons have been virtually invisible
in the UPR of ASEM countries, totally a mere 04 per cent of all
recommendations to ASEM countries up to June 2016. The OP-CAT is
another instrument whose potential to ensure better enjoyment of the rights of

older persons, in this case in long term care facilities, is being under used.
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3.1 The Right to Social Security

3.1.1 A summary of protection of the right under existing
international human rights law

The right to social security in old age is well established in international
human rights law. It is provided for in the Universal Declaration of Human
Rights, 1948, Article 22; the International Covenant on Economic, Social and
Cultural Rights, 1966, Article 9; the Convention on the Elimination of all
Forms of Discrimination against Women, 1979, Article 11; and the Convention
on the Rights of Persons with Disabilities 2006, Article 28.

There are a number of International Labour Organisation (ILO) conventions
and recommendations that also provide standards including the Social
Security (Minimum Standards) Convention, 1952 (No.102), the Old Age,
Invalidity and Survivors’ Benefits Convention, 1967 (No. 128) and its
accompanying Recommendation No. 131 and more recently the Social
Protection Floors Recommendation, 2012 (No. 202). This calls for guaranteed
basic income security for those without access to contributory pension
schemes addressed in other ILO standards or whose pension are inadequate
for an adequate standard of living73).

At the regional level, there is no regional Asian human rights instrument.
The right to social security 1s protected under European regional human
rights law in the European Social Charter, revised 1996, Article 12 (social
security), Article 13 (social & medical assistance) and Article 30 (poverty &
social exclusion) and the Charter of Fundamental Rights of the European
Union, 2007, Article 34.

With regard to advisory documents, the Committee on Economic, Social and
Cultural Rights General Comment 19 on the right to social security (2008)

provides comprehensive guidance on the elements of the right to social

73) 1ILO, World Social Protection Report 2014-15: Building economic recovery, inclusive
development and social justice, 2014 1LO, p.79
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security and measures States parties should take to meet their obligations74).
It also covers the right’ s core elements of availability, including in old age;
adequacy of benefits in amount and duration; accessibility, including coverage,
eligibility, affordability, participation, information and physical access; and
non—discrimination and equality including gender equality. It states that
non—contributory pensions are required to ensure universal protection of the
right. This builds on the earlier Committee on Economic, Social and Cultural
Rights General Comment No. 6 on the economic, social and cultural rights of
older persons (1996) in which the Committee says that providing
non—contributory old age—benefits or other assistance for those without access
to other pensions or resources is necessary to fulfil Article 9 of the ICESCR7).

The Committee on the Elimination of Discrimination Against Women' s
General Recommendation No. 27 also addresses gender equality in social
security and recommends that State parties ensure that retirement ages do
not discriminate against women and that pension policies are not
discriminatory in any way76).

The Independent Expert on the enjoyment of all human rights by older
persons recommended that states should ensure that the right social security
i1s enshrined in domestic legislation, that schemes should be designed in line
with human rights standards and that austerity and fiscal consolidation
programmes should be revised to ensure the provision of basic income to
older persons?7).

At the regional level, the Council of Europe’ s Recommendation
CM/Rec(2014)2 of the Committee of Ministers to member States on the

promotion of the human rights of older persons makes a number of

74) E/C.12/GC/19, CESCR, 2008

75) General Comment No. 6 on the economic, social and cultural rights of older persons,
CESCR, 2006, paragraph 30

76) CEDAW/GC/27, CEDAW, 2010, paragraph 42

77) A/HRC/30/43, Report of the Independent Expert on the enjoyment of all human
rights by older persons, Rosa Kornfeld-Matte, 2015, paragraphs 102-105
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recommendations on social protection including that older persons should
receive appropriate resources enabling them to have an adequate standard of

living and participate in public, economic, social and cultural life?®.

3.1.2 An analysis of how the right has been addressed within UN
reporting and accountability mechanisms

State party reporting to Treaty Bodies on efforts to realise the right to
social security for older persons has been the most frequent of the five
specific rights addressed in this report. Forty eight out of the 51 ASEM
countries made reference to older persons and social security in their most
recent periodic reports on their implementation of the following four
international human rights treaties: CEDAW, ICESCR, ICCPR and CRPD. Of
those three that did not, Australia referred in its most recent report on the
ICESCR to its Common Core Document which does include pensions, and
Brunei Darussalam and Singapore have not ratified the ICESCR, although
they could have reported under CEDAW which they have both ratified. It is
clear that older persons right to social security is well established and
reported on by ASEM countries within the UN reporting system and the
majority report in some detail on their pension system.

In a review of available Common Core Documents, twelve ASEM countries,
Australia, Denmark, Germany, Greece, Ireland, Mongolia, New Zealand,
Poland, Romania, Slovakia, Slovenia and Sweden, provide information on their

pension system. Denmark?), Germany80), Ireland3l), Mongolia®2) and Romania83),

78) Council of Europe of the Committee of Ministers, 7he Promotion of the Human
Rights of Older Persons, Recommendation (CM/Rec(2014)2), 2014, paragraph 21

79) HRI/CORE/1/Add.98, Denmark, 1995

80) HRI/CORE/DEU/2009, Germany

81) HRI/CORE/IRL/2014, Ireland

82) HRI/CORE/MNG/2015, Mongolia

83) HRI/CORE/ROM/2011, Romania
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for example, refer to provisions in law guaranteeing pensions whilst Greece
refers to the system for pension disputes84) and Poland provides information
on pension reformsd.

Given the extent to which State parties are reporting on the right to social
security, there have been relatively few recommendations, notes of concern or
requests for information to ASEM countries from the Treaty Bodies and
Special Procedures. A search of the Office of the High Commissioner for
Human Rights’ Universal Human Rights Index found 38 specific references
between 1999 and April 2016 to a total of 19 ASEM countries®6). These were
limited to two Treaty Bodies, the CEDAW Committee and the Committee on
Economic, Social and Cultural Rights, and one Special Procedure, the Special
Rapporteur against racism. Twenty five were made by the Committee on
Economic, Social and Cultural Rights and 13 by the CEDAW Committee. The
recommendations, notes of concern and requests for information raised a
number of areas where ASEM countries are not meeting all their human
rights obligations towards older persons under the right to social security.
The need for pensions rates to be sufficient to allow for an adequate standard
of living was referred to in relation to Australia8?), Bulgaria8®), China89,
Slovenia%), Spain®l), the UK92) and Vietnam9). The negative impact of

pension reforms was referred to in relation to Germany94), Kazakhstan%), and

84) HRI/CORE/1/Add.121, Greece, 2002
85) HRI/CORE/POL/2014, Poland

86) Universal Human Rights Index

87) E/C.12/AUS/CO/4, CESCR, 2009
88) E/C.12/BGR/C0O/4-5, CESCR, 2012
89) E/C.12/CHN/CO/2, CESCR, 2014
90) E/C.12/SVN/CO/2, CESCR, 2014
91) E/C.12/ESP/CO/5, CESCR, 2012
92) E/C.12/GBR/CO/5, CESCR, 2009
93) E/C.12/VNM/CO/2-4, CESCR, 2014
94) E/C.12/1/Add.68, CESCR, 2001

95) CEDAW/C/KAZ/CO/3-4, CEDAW, 2007
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the Netherlands%). The exclusion from pension systems was referred to in
relation to Austriad”), China%), Japan%9), the Republic of Koreal®® and
Romanialol) and limited coverage was raised with Vietnam!02). The particular
disadvantage women face in pensions systems was referred to in relation to
Germany103), Italy104) and Luxembourgl0®). Eligibility criteria was raised with
Slovenial0), Switzerlandl07) and Vietnaml08). The UK was recommended to
ensure access to information on pension rightsl09).

The right to social security has been absent from recommendations to
ASEM countries within the Universal Periodic Review system. Only one
recommendation has been made been made to date to China recommending it

improve social security of older persons!10),

3.1.3 An explanation of how the right applies in the context of
older age and to older persons

Based on the existing standards, advisory documents and a review of

reporting and monitoring of the right under the UN accountability

96) CEDAW/C/NLD/CO/5/Add.1, CEDAW, 2010
97) A/55/38(SUPP), CEDAW, 2000

98) E/C.12/CHN/CO/2, CESCR, 2014

99) E/CN.4/2006/16/Add.2, SR Racism, 2006
100) E/C.12/KOR/CO/3, CESCR, 2009

101) A/55/38(SUPP), CEDAW, 2000

102) E/C.12/VNM/CO/2-4, CESCR, 2014

103) CEDAW/C/DEU/CO/6, CEDAW, 2009

104) CEDAW/C/ITA/CO/6, CEDAW, 2011

105) CEDAW/C/LUX/CO/5, CEDAW, 2008

106) E/C.12/SVN/CO/2, CESCR, 2014

107) A/55/38(SUPP), CEDAW, 2003

108) E/C.12/VNM/CO/2-4, CESCR, 2014

109) E/C.12/GBR/CO/5, CESCR, 2009

110) Search conducted by the author of UPR database, UPR Database,
www.upr-info.org (5 June 2016)
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mechanisms, particular measures that states would need to take to fulfil,
respect and protect older persons’ right to social security include:
« Access to social security including an adequate, guaranteed, minimum

income in older age

Unconditional, autonomous use of income from social security schemes

Access to and portability of pensions in cases where older people have
spent time migrating/ working overseas earlier in their lives

« Access to appropriate social assistance and in-kind social security

o Access to financial support to pay for age-related health care,
medication and aids

« Effective and accessible procedures for complaint and appeal

Access to information on all aspects of social security schemes,

including eligibility

Support in application processes including for those without identity

documentation!1l)

3.1.4 A regional perspective on protection of the right, where
information is available in existing literature

This section focuses on pensions as the primary tool through which states
can meet their obligations to older persons under their right to social
security. Only pensions, namely periodic payments, are recognized by ILO
standards as the type of benefits that are potentially able to protect
individuals against the risk of out living their savings. Lump sum benefits do

not guarantee the level of security required by international standards.ll2)

111) HelpAge International, A new convention on the rights of older people: a concrete
proposal, 2015, page 7
http://social.un.org/ageing ~working —group/documents/sixth/HelpAgelnternational.p
df (20 July 2016)

112) ILO, World Social Protection Report 2014-15° Building economic recovery,
inclusive development and social justice 11O, p.76
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The ILO, in line with international human rights law, recognizes that the
state has primary responsibility for realizing the right to social security but
that for most of the world s population, this right is unfulfilled and considerable
inequalities persist!13).

Legal protection

In terms of legal protection globally, only 42.2 per cent of the labour force
is currently potentially covered by existing laws on pension/benefit schemes
once they reach pensionable age or other eligible age is reached. This is lower
for women of whom only 33 per cent of those in the labour force have some
form of legal coverage. Women enjoy less legal coverage because of lower
labour market participation rates, over representation amongst the
self-employed, and over representation as unpaid family carers, in the
agricultural or other sectors not covered by existing legislation. They are also
likely to have had shorter, more interrupted careers in formal employment.114)

Across the ASEM regions, 30 per cent of people in the labour force in Asia
and the Pacific are legally covered compared to over 80 per cent in Western

and Central and Eastern Europelld).

Availability

Availability of pensions (sometime referred to as coverage) is lower than
potential legal coverage. Globally, nearly half (48 per cent) of people over
pensionable age do not receive a pension!l6) despite the fact that 166 out of

178 countries provide at least one schemell?). Only 42% of people in the

http://www.ilo.org/wcmspb/groups/public/———dgreports/———dcomm/documents/publ
ication/wems_245201.pdf (9 August 2016)

113) ILO, World Social Protection Report 2014-15 p.81
114) 1ILO, World Social Protection Report 2014-15 p.81
115) ILO, World Social Protection Report 2014-15 p.82
116) ILO, World Social Protection Report 2014-15 p.73
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labour force can expect to receive contributory or non-contributory pensions
in the future, and effective coverage is expected to be even lowerl1s),

Across ASEM regions, over 90 per cent of older people receive a pension in
Europe. Only 47 per cent in Asia Pacific (32.4 per cent without China) receive
onell). The regional average coverage rate across ASEAN countries
excluding Myanmar is 29.9 per centl20),

The two tables below break this down by country, where information is
available. It illustrates the considerable inequities across ASEM countries in
availability of pensions, from as low as five per cent in Cambodia to 100 per
cent in other countries. These coverage rates are not static. Some countries
have increased their coverage significantly: China planned to extend its
coverage to universal by 2015 by extending both its rural pension scheme and
social insurance scheme for urban residents 12D, Thailand has extended its
coverage from five per cent of people over 60 in 2000 to 85 per cent in 2014
122) although the table below uses ILO data from 2011.

) ILO, World Social Protection Report 2014-15 p. 16
118) ILO, World Social Protection Report 2014-15 p.73

) ILO, World Social Protection Report 2014-15 p.83

)

Ong et al, The state of social protection in ASEAN at the dawn of integration,
ILO, 2015, p.xix

121) ILO, Worid Social Protection Report 2014-15 p.87

122) Knodel et al, The Situation of Thailand’ s Older Population: An Update based on
the 2014 Survey of Older Persons in Thailand Chulalongkorn University and
HelpAge International, 2015, p.40
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(Table 3) Old age pension recipients and pension age by law — Asia

Courty T::l;:j :/:e: a“gvzn Miale Feronaie Proportion by type of pension|Pension age
pgnson age. % % Contributory | Non—contributory | M F
receiving a pension
Australia 83 775 | 876 707 65 &4
Bangladesh 395 49 346 65 62
Daz:;‘;;m 817 817 60
Cambodia 5 %5
China 744 322 421 60 %
India 241 99 142 58
Indonesia 8.1 %5
Japan 80.3 65
Kazakhstan 9.5 63 8
Lao PDF 56 60
Malaysia 198 162 36 55
Mongolia 100 100 100 626 374 60
Myanmar ‘
New Zealand 98 08 %6.5 98 65
Pakistan 23 60 ‘ %5
Philippines 285 243 42 60
Republic of Korea 776 60
Singapore 0 %5
Thailand 817 779 846 13.1 686 60
Vietnam 345 258 87 60 %

II. Case Studies for Analysis of Specific Older Persons  Human Rights Issues in selected ASEM Countries 193



O Zolelnsis|
N

(Table 4) Old age pension recipients and pension age by law — Europe

Total % of women ) Proportion by type Pension age
Country and rnleor:1 abt;ve M;Ie Fer.;lale
recep\?ir:;; a Se?nsion ° ° | Contributory |Non—contributory| M F
Austria 100 775 37 A 6 65 60
Belgium 846 100 67.8 795 51 65
Bulgaria %9 P4 %5 %5 04 63 60
Croatia 576 8.1 | 442 65 60
Cyprus 852 100 572 723 129 65
Czech Republic 100 100 | 100 0 622 | 607
Denmark 100 100 100 100 65
Estonia % ®B5 | 975 % 2 63 | 6
Finland 100 100 100 475 525 65
France 100 100 100 95 5 60
Germany 100 100 100 65
Greece 774 100 | 546 604 17 65 | 60
Hungary 914 977 | 86 91.1 03 62
Ireland 05 100 | 663 73 192 65
ltaly 81.1 100 | 692 751 6 65 | 60
Latvia 100 100 100 08 02 62
Lithuania 100 100 | 100 % 4 625 | 60
Luxembourg 0 100 5.4 65
Malta 605 o5 | 563 52 61 | 60
Netherlands 100 100 100 65
Norway 100 100 100 67
Poland %5 100 | 949 %9 26 65 | 6
Portugal 100 100 100 65
Romania B 100 88 6375 | 58.75
Russian Federation 100 100 100 60 55
Slovakia 100 100 100 05 05 62
Slovenia 951 100 859 911 4 63 61
Spain 682 974 | 466 649 33 65
Sweden 100 100 100 2 43 65
Switzerland 100 100 100 65 64
United Kingdom P5 100 992 755 24 65 60

Source Table 3 and 4: Taken by author from Table B.9 Old-age effective coverage: Old age
pension beneficiaries, ILO Social Protection Platform
http://www.social-protection.org/gimi/gess/Show Theme.do?tid=10 (27 July 2016)
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Affordability

Across ASEM regions, only 34 per cent of labour force in Asia Pacific
contributes to a pension. In Western Europe it is 89.2 per cent and in Central
and Eastern Europe it is 67.9 per centl23). This is due to limited access to
contributory pensions but in addition, many people may not be able afford to
contribute to contributory schemes. They may be less likely to contribute if

they know the benefits will receive will be inadequate.

Adequacy

A current concern in terms of protecting the right to social security is the
constant pressure between sustainability and adequacy which can result in the
reduction of state responsibility for guaranteeing income security and a shift
of the economic risk to individuals1?24). Changes in indexation policy in an
attempt to make pensions more sustainable mean that the level of a pension
will not stay in line with the cost of living. This widening of the gap between
wages and pensions may exacerbate the economic and social exclusion of
older persons as their living standards decouple from the working population’ s
and may result in actual benefit cuts in times of crisis . The ILO cites Finland,
Hungary, Slovakia and Spain as examples.125)

The use of automatic adjustment mechanisms which adjust benefits levels
to ensure long term sustainability also threaten the full enjoyment of the right
to social security. These may operate in different ways, for example linked to
predictions of future life expectancies as in Denmark, France, Greece, Italy.
Automatic adjustments which regulate the pace of indexation of benefits and
valorization of past contributions are built into notional defined-contribution

schemes in Italy, Latvia, Norway, Poland and Sweden. Most lead to

123) 1ILO, World Social Protection Report 2014-15 p.34
124) 1ILO, World Social Protection Report 2014-15 p.73
125) ILO, World Social Protection Report 2014-15 pp.91-94
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downward adjustment of benefit levels. In Poland poverty rates among retired
people rose from 10 per cent in 2005 to 18 per cent in and in Sweden from
seven per cent 2005 to 14 per cent in 2012.126) There are no parallel automatic
mechanisms to ensure adequacy of benefits although Germany has an auto
mechanism with the possibility of increasing benefits127).

A report by the ILO found that most ASEAN countries have some form of
pension scheme in place however the bulk of the populations do not possess
sufficient income security for their older agel28). For example in Thailand,
although &5 per cent of older persons now receive the Old Age Allowance, in
a survey of older persons in 2014, 21 per cent indicated that their income was

only sometimes adequate and 15 per cent that it was inadequatel29).

3.1.5 Case studies highlighting the practical implementation of
different components of the right

Philippines
Legal protection

The Philippines has ratified the International Convention on Economic,
Social and Cultural Rights. Article XV, Section 4 of the 1987 Philippine
Constitution states that “the family has the duty to care for its elderly
members although the State may also do so though programs of social
security.” Further provisions in the Constitution protect the right to social
security of veterans and their families (Article XV, Section 7) and obligate the
State to periodically review in order to increase the level of pensions (Article
XVI, Section 8).

Two contributory pension schemes are protected under law: the Social

126) 1LO, World Social Protection Report 2014-15 p.92

127) 1LO, World Social Protection Report 2014-15 p.%

128) Ong et al, p.xix

129) Knodel et al, 7he Situation of Thailand’ s Older Population, p.49
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Security System (SSS) under Republic Act 8282 of 1997 and the Government
Service Insurance System (GSIS) under Republic Act 8291 of 1997. In addition
the Senior Citizens Act, Republic Act 9994, otherwise known as the Expanded
Senior Citizens Act of 2010, provides for a monthly benefit of PhP 500
(US$10.60, August 2016) to older persons aged 60 and over who are “frail,
sickly or with disability and without assistance from his/her relatives to

support his/her basic needs” .

Availability

In addition to the above, a number of other schemes exist for particular
professions such as judges, the military, the police, prison wardens,
firefighters and overseas workers. Despite this plethora of schemes, according
to the ILO only 285 per cent of people of pensionable age receive a pension
(see Table 3 above). Reasons cited for this include the fragmented system,
declining numbers of people who contribute, poor enforcement of legal
coverage to informal and other groups, high unemployment and a large
informal sector130). With regard to the non-contributory, social pension under
RA 9994, budget resources limited disbursement of the entitlement to 181,001
people aged over 77 in 2012 and to 255,763 people in 2013 and to 475478
people in 2014131, It is anticipated that the age will be lowered to 60 in 2016,

in line with the legislation!32).

130) Coalition of Services for the Elderly, Commission on Human Rights of the
Philippines, Department of Social Welfare and Development, Human Rights
Situation: Senior Citizens in the Philippiness November 2015, pp.14-15,
unpublished

131) Knox-Vydmanov et al, The Philippine Social Pension at Four Years: Insights and
FRecommendations, Coalition of Services for the Elderly, HelpAge International,
Demographic Research and Development Foundation, 2016, p.13

132) Department of Social Welfare and Development, FPolicies, Programs/Services and
other Initiatives for Senior Citizens, 2015,
http://social.un.org/ageing—working—group/documents/sixth/Philippines.pdf (1 August
2016)
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Two reviews have been conducted of this social pension in 2012 and 2015.
Both concluded that the targeting system was not identifying those most in
need of the pension. The 2015 review found that whilst those who receive the
pension are clearly very vulnerable, the targeting system seems to be leaving
out a large proportion of older people who are as equally, if not more,

vulnerable than those who receive it133),

Adeqguacy

The level of the entitlement varies considerably between the different
schemes exacerbating existing inequalities among older persons. For example
the SSS pension is at an average of PhP 3524 (US$75.17, August 2016) per
month, the GSIS at an average of PhP 8965 (US$191.25, August 2016) per
month whilst the non-contributory social pension under the RA9994 is PhP
500 per month (US$10.66, Augsut 2016)134).

In the review of the scheme in 2012, 82 per cent of recipients of the social
pension said the amount was inadequate to meet their basic living costs13%). A
review of its four—year implementation by COSE, HelpAge International and
the Demographic Research and Development Foundation in 2015 found that
whilst the pension is an important boost to the income of the recipients, it is
far from adequate in meeting the basic needs of recipients, including food
needs!36) or essential health expenditures!3?). The review also stated that the
real value of the entitlement had depreciated from PhP 500 in 2010 to PhP 415

in 2015, a 17 per cent reduction!3d). On average recipients spent five per cent

133) Knox—Vydmanov et al, p.60

134) Coalition of Services for the Elderly et al, Human Rights Situation: Senior
Citizens in the Philippines, p.15

135) Department for Social Welfare and Development, Assessment of the DSWD Social

Fension Program Implementation, cited 1 Human FKights Situation® Senior
Citizens in the Philippines, p.17

136) Knox—Vydmanov et al, p.34
137) Knox—Vydmanov et al, p.35
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of their entitlement on travel costs to collect it139. The review concluded that
the scheme is not making a substantial contribution to addressing the

economic challenges older people facel40),

Kazakhstan
Legal protection

Kazakhstan has a mixed pension system consisting of a contributory
pension, a solidarity pension and a state basic pension. As part of a long-term
mitiative to ensure adequate income for retirees, a new pension reform law
was adopted in 2015 to create a defined contribution pension partly funded by
employers beginning in 2018 and a modified state basic pension where
amounts payable are linked to the minimum wage and years of social security
coveragel4l), The implications for gender inequality under this pension reform
should not be under estimated, with women or those with very low defined
contribution pensions which could make them ineligible for the basic state

pension, likely to be disadvantaged.

Availability

The retirement age for men is 63 years and 58 for women until 2018 when it
will be progressively raised to reach 63 years for women by 2027142). The

mandatory individual account is available to employed and self-employed

138
139
140
141

Knox-Vydmanov et al, p.39

Knox-Vydmanov et al, p.56

Knox-Vydmanov et al, p.60

Kazakhstan: New Component Added to Old-Age Fension Entitlement Starting in 2018
https://www.towerswatson.com/en/Insights/Newsletters/Global/global-news-briefs
/2015/11/kazakhstan-new—-component-added-to—old-age-pension-entitlement-starti
ng-in-2018 (9 August 2016)

142) E.Gov, PRetirement: pension amount, pension age and change In pension
legisiation, Electronic Government of the Republic of Kazakhstan,

http://egov kz/cms/en/articles/employment/pensionnaya_sistema (3 August 2016)

)
)
)
)
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residents who contribute 10 per cent of their monthly earnings. The solidarity
pension is available to employed Kazakh citizens with at least six months of
contributions before January 1%t 1998. The state basic pension is non—contributory
and provided to all Kazakh citizens. It is fully funded by the Government.143) As
of May 2015, 1,964,5000 people received the state basic pension!44).

Adequacy

The state basic pension is calculated at 52 per cent of the monthly
minimum wage and is adjusted and set annually in the national budget!45.
The rate of the state basic pension for 2016 is KZT11,965 (US$34.7 August
2016), 52 per cent of the minimum subsistence level of KZT22,859 (US$66.4
August 2016)146), Solidarity pensions are calculated on length of service and
pension accumulation. The minimum monthly pension under both the
mandatory individual account and the solidarity pension is KZT25,824 in 2016
(US$75 August 2016)147, only just above the minimum subsistence level.

The level of these pensions would not ensure an adequate standard of
living, a core component of the right to social security. Plans to increase the
basic state pension up to 100 per cent of the minimum subsistence level on a

sliding scale according to number of years worked!48) may also not be enough

143) Kazakhstan country page, Social Security Programs Throughout the World: Asia
and the Pacific 2014,
https://www.ssa.gov/policy/docs/progdesc/ssptw/2014-2015/asia/ (3 August 2016)

144) Information about pension and social security, Ministry of Healthcare and Social
Development, http://www.mzsr.gov.kz/en/node/330309 (3 August 2016)

145) Kazakhstan country page, SSPTW: Asia and the Pacific 2014

146) E.Gov, Size of pension payments on 2016, Electronic Government of the Republic of
Kazakhstan, http://egov.kz/cms/en/articles/pension/pensionnye_viplaty (12 August
2016)

147) E.Gov, Size of pension payments on 2016

148) Pension reform in Kazakhstan will create a three level system of payments,
including 5% from employers, May 2014,
http://pm.kz/en/news/13/pensionnaja—reforma-v-rk-privedet-k-sozdaniju-trehurov
nevoj-sistemy-vyplat-vkljuchaja-5-ot-rabotodatelej—mtszn— (9 August 2016)
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to ensure an adequate standard of living, particularly for those who have a

limited number of years in formal work.

3.2 The Right to Health

3.2.1 A summary of protection of the right under existing
international human rights law

Older persons right to health is protected under the following general
human rights standards: the Universal Declaration of Human Rights, 1948,
Article 25; the International Covenant on Economic, Social and Cultural
Rights, 1966, Article 12; the Convention on the Elimination of all Forms of
Discrimination against Women, 1979, Article 12; and, the Convention on the
Rights of Persons with Disabilities, 2006, Article 25.

At the regional level, there is no regional Asian human rights instrument.
The right to health is protected under European regional human rights law in
the European Social Charter, revised 1996, Article 11 (health) and Article 13
(social & medical assistance) and the Charter of Fundamental Rights of the
European Union, 2007, Article 34.

With regard to advisory documents, the Committee on Economic, Social and
Cultural Rights General Comment 14 on the highest attainable standard of
health (2000) outlines the core elements of the right to health of availahility;
accessibility, including non-discrimination, physical access, affordability and
access to information; acceptability; and quality. With specific regard to older
persons, General Comment No. 14 builds on the earlier Committee on
Economic, Social and Cultural Rights General Comment No. 6 on the
economic, social and cultural rights of older persons (1996)149) by reaffirming

the importance of an integrated approach, combining preventive, curative and

149) General Comment No. 6 CESCR, 2006, paragraphs 34 & 35
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rehabilitative health treatment. General Comment No. 14 states that such
measures should be based on maintaining the functionality and autonomy of
older persons and that care should be given to chronically and terminally ill
persons which spares them avoidable pain and enables them to die with
dignity150).

The Committee on the Elimination of Discrimination Against Women' s
General Recommendation No. 27 recommends that State parties adopt a
comprehensive physical and mental health care policy that ensures older
women s access to affordable health care, appropriately trained health workers
and appropriate medicines, including for palliative care, which is based on free
and informed consent 15D,

The Special Rapporteur on the right to health has highlighted that a core
obligation under Article 12 of the ICESCR is the provision of essential drugs
defined under the WHO Action Programme on Essential Drugs and that
limiting equal access of all persons to palliative care on the basis of age
cannot be considered appropriate and may amount to discrimination on the
basis of agel®2). The Special Rapporteur has also recommended that states
should ensure that patients be able to make autonomous, informed decisions
regarding access to pain relief, location of death and refusal of treatment
designed to prolong life if this is against their wishes so that they can die
with dignity153).

The Independent Expert on the enjoyment of all human rights by older

persons recommended that states should ensure the availability of geriatric

150) E/C.12/2000/4, CESCR, 2000, paragraph 25

151) CEDAW/C/GC/27, CEDAW, paragraphs 45-46

152) A/HRC/18/37, Thematic study on the realization of the right to health of older
persons by the Special Rapporteur on the right of everyone to the enjoyment of
the highest attainable standard of physical and mental health, 2011, Anand Grover,
paragraphs 56 & 57 http://ap.ohchr.org/documents/alldocs.aspx?doc_id=18920 (27
July 2016)

153) A/HRC/18/37, SR Health, paragraph 59
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and gerontological specialists in different types of care services and facilities,
that the right to palliative care should be enshrined in the legal framework,
and that states should ensure the availability and accessibility of palliative
care in public and private settings!54).

At the regional level, the Council of FEurope’ s Recommendation
CM/Rec(2014)2 of the Committee of Ministers to member States on the
promotion of the human rights of older persons makes a number of
recommendations on availability, accessibility, affordability and quality of
health care services for older persons. It also includes recommendations on
confidentiality and privacy as well as the need for regulatory and assessment
systems!9), The Recommendation also has a detailed section on necessary
measures to realise the right to free consent to medical carel56) and the right

to palliative carel57),

3.2.2 An analysis of how the right has been addressed within UN
reporting and accountability mechanisms

Efforts to realise the right to health for older persons have been reported on
by 34 ASEM countries in their most recent periodic reports on their
implementation of the following four international human rights treaties:
CEDAW, ICESCR, ICCPR and CRPD. Of these 34 countries, 14 have been
from Asial® and 20 from Europel®9. In terms of the four treaties, older

persons right to health was included in 21 periodic reports on ICESCR, 19 on

154) A/HRC/30/43, IE Older Persons, paragraphs 130-131
155) CM/Rec(2014)2, paragraphs 29-35

156) CM/Rec(2014)2, paragraphs 36-39

157) CM/Rec(2014)2, paragraphs 44-50

158) Australia, Cambodia, China, Indonesia, Japan, Lao PDR, Malaysia, Mongolia,
Philippines, New Zealand, Republic of Korea, Singapore, Thailand and Viet Nam
159) Belgium, Bulgaria, Croatia, Cyprus, Czech Republic, Denmark, Finland, Germany,
Hungary, Ireland, Italy, Luxembourg, Malta, Netherlands, Portugal, Romania,
Spain, Sweden, Switzerland, UK
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CEDAW, seven on CRPD and five on ICCPR. Elements of the right that were
addressed include age discrimination in access to health servicesl60); mental
and cognitive healthl6D); upper age limits in cancer screeningl62); addressing
the health of menopausal womenl63); making health care affordable for older
personsl®4); providing specialised geriatric health carel65); and legislationl66).

In a review of available Common Core Documents, five ASEM countries,
New Zealand, Poland, Slovenia, Spain and Sweden, provide information on
elements of older persons’ right to health. New Zealand compares the health
of younger and older womenl6?). Poland includes the constitutional right to
specific health care for, inter alia, older personsl68). Slovenia’ s Ministry of
Health includes older persons in the list of vulnerable groups whose right to
health it prioritises!69). Spain refers to basic heath care for older persons in
rural areas!”0) and Sweden includes access to good health and social care
services as one of its policy objectives for older personsl?l).

Although 34 ASEM countries reported on the right to health of older

persons in at least one of their most recent periodic reports, only 13 countries

160) E/C.12/CZE/6, Czech Republic, 2014, paragraphs 54-56

161) CEDAW/C/FIN/7, Finland, 2013, paragraph 218 and CCPR/C/DEU/6, Germany,
2011, paragraphs 85-110

162) CEDAW/C/BEL/7, Belgium, 2013, paragraph 295 and CEDAW/C/HUN/7-8,
Hungary, 2011, paragraph 273

163) CEDAW/C/LUX/5, Luxembourg, 2006, paragraph 270 and CEDAW/C/MYS/1-2,
Malaysia, paragraphs 247 and 218

164) E/C.12/MNG/4, Mongolia, 2013, paragraph 83 and E/C.12/KOR/3, Republic of
Korea, 2008, paragraphs 194 and 195

165) E/C.12/IDN/1, Indonesia, 2012, paragraph 212 and CEDAW/C/HRV/4-5, Croatia,
2013, paragraph 150

166) CCPR/C/IRL/4, Ireland, 2012, paragraphs 43-47 and E/C.12/JPN/3, Japan, 2011,
paragraphs 310, 312, 332-336

167) HRC/CORE/NZL/2010, New Zealand
168) HRC/CORE/POL/2014, Poland

169) HRC/CORE/SVN/2014, Slovenia
170) HRC/CORE/ESP/2015, Spain

171) HRC/CORE/SWE/2011, Sweden
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have received recommendations, notes of concern or requests for information
from the Treaty Bodies and Special Procedures. A search of the Office of the
High Commissioner for Human Rights’ Universal Human Rights Index found
28 specific references between 1999 and April 2016 to a total of 13 ASEM
countriesl?2). These were limited to two Treaty Bodies, the CEDAW
Committee and the Committee on Economic, Social and Cultural Rights, and
one Special Procedure, the Special Rapporteur on the right to health. Twelve
were by the Committee on Economic, Social and Cultural Rights and 15 by
the CEDAW Committee. The recommendations, notes of concern and requests
for information focused on a number of core areas where ASEM countries are
not fully meeting their human rights obligations to older persons under the
right to health, for example, the specific health requirements of older women
in in relation to Belgium!7), Francel7), Kazakhstanl?), Latvial7®), the
Netherlands17?) and New Zealand (Cook Islands)178). Ensuring that health care
services are accessible to older persons was referred to in relation to
affordability in Estonial?®, the Netherlands!8®) and Vietnam!8l); in relation to
physical accessibility in Japan!82); and, in relation to equality of access in
Finland!83). The adequacy of health services for older persons was referred to

in relation to Vietnam184). Aspects of older persons mental health care were

172) Universal Human Rights Index

173) CEDAW/C/BEL/CO/7, CEDAW, 2014
174) A/58/38(SUPP), 2003

175) CEDAW/C/KAZ/C0O/3-4, CEDAW, 2014
176) A/58/38(SUPP), CEDAW, 2004

177) A/58/38(SUPP), CEDAW, 2001

178) CEDAW/C/COK/CO/1, CEDAW, 2007
179) E/C.12/1/Add.2, CESCR, 2002

180) A/58/38(SUPP), CEDAW, 2001

181) E/C.12/VNM/CO/2-4, CESCR, 2014
182) E/C.12/1/Add67, CESCR, 2001

183) E/C.12/1/Add.52, CESCR, 2000

184) E/C.12/VNM/CO/2-4, CESCR, 2014
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referred to in relation to Japan!8>) and New Zealand186).

The right to health has been virtually invisible in recommendations to
ASEM countries in the Universal Periodic Review system. Recommendations
have been made to only three ASEM countries: to Cambodia recommending it
pay more attention to the health of older persons; to China recommending it
improve its health infrastructure for, inter alia, older persons; and to Cyprus
recommending it ensure universal access to health services for all women

including older womenl187).

3.2.3 An explanation of how the right applies in the context of
older age and to older persons

Based on the existing standards, advisory documents and a review of reporting
and monitoring of the right under the UN accountability mechanisms,
particular measures that states would need to take to fulfil, respect and
protect older persons’ right to health include:

« Non-discrimination in access to comprehensive health services on the

basis of older age

Accessible, available, affordable, appropriate and quality physical, mental

and cognitive health services
« Access to holistic palliative care, including access to essential drugs and
controlled medicines

Access to sexual and reproductive health services, including for

prevention and treatment of HIV and other sexually transmitted
infections, and post menopausal health services for women

Autonomy in terms of informed consent for, and choice of, treatment

Opportunity to make advance instructions about health care, including

185) A/HRC/23/41/Add.3, SR Health, 2013
186) CEDAW/C/COK/CO/1, CEDAW, 2007
187) UPR database
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palliative and end of life care

Access to health information in appropriate formats
« Access to healthcare workers with relevant training in geriatric, dementia
and palliative care

Confidentiality of, and personal access to, medical records

Benefits of scientific progress

o Integration of health care services with services and support for

independent living183)

3.2.4 A regional perspective on protection of the right, where
information is available in existing literature

A core component of the right to health is universal, equitable access to
health services. The WHO reports that there are different types of challenges
that older persons face in terms of access, including affordability. Sixty per
cent of older people surveyed in low and middle income countries did not
access to healthcare because of the cost!89).

However the prohibitive cost of health care is not unique to low and middle
income countries. A 2014 survey of people aged 65 and over across a number
of high income ASEM countries found that high costs prevented significant
numbers of older persons from accessing health care, from three per cent in
France to 10 per cent in New Zealand190).

Another barrier to access identified by the WHO 1is ageism and
discrimination. In their survey 20 per cent of older people in high income

countries tried to access health care but were denied it19D.

188) HelpAge International, A new convention on the rights of older people: a concrete
proposal p.7

189) WHO World Health Survey cited in WHO, World Report on Ageing and Health,
p.91

190) WHO, World Report on Ageing and Health, p.92

191) WHO World Health Survey cited in WHO, World Report on Ageing and Health,
pI91
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One element that has been identified by the Treaty Bodies and Special
Procedures (see above) as a core component of the right to health in older
age 1s the right to palliative care. Whilst the right to palliative care is not an
1ssue unique to older persons, it is one of particular importance to them given
increasing life expectancies and the increased likelihood of facing advanced
chronic illnesses in older age accompanied by moderate to severe pain that
may require treatment with opioid analgesics!92). Despite this, palliative care
for older persons is often an afterthought!93) and is an area of human rights
that has been identified in a report by the Office of the High Commission for
Human Rights as being underexplored in the context of older persons!94).

Access to palliative care varies widely across ASEM countries and between
regions. The table below is taken from country fact sheets!95) produced by
Treat The Pain, a programme of the American Cancer Societyl96). Whilst not
disaggregated by age, it gives an indication of the overall access to palliative

care.

192) Human Rights Watch, National Drug Control Strategies and Access to Controlled
Medicines, 2016, p.8

193) FXB Centre for Health and Human Rights, Health and Human Rights Resource
Guide 2013, p.5.3

https://cdn2.sph.harvard.edu/wp-content/uploads/sites/25/2014/03/HHRRG_Chapter
-5.pdf (29 July 2016)

194) Office of the High Commissioner for Human Rights, Nommative standards in
International human rights law in relation to older persons: Analytical Outcome
Paper; 2012, p.26, (1 August 2016)

195) Treat the Pain country reports, http://www.treatthepain.org/country_reports.html
(29 April 2016)

196) Treat the Pain, http://www.treatthepain.org (29 April 2016)
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(Table 5) The need for pain relief Asia

Couny / as | 092 (o con ofceans in N OO O L0 2
2012—13
Australia 100 0
Bangladesh 8 67,164
Brunei Darussalam 100 0
Cambodia 10 9,106
China 9% 80,190
India " 546,746
Indonesia 46 87,744
Japan 100 0
Kazakhstan 26 1414
Lao PDR 5 3820
Malaysia 100 0
Mongolia 16 2,131
Myanmar 0
New Zealand 100 0
Pakistan 3 79,489
Philippines 18 38876
Republic of Korea 100 0
Singapore 100 0
Thailand 56 335%6
Vietnam 100 0
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(Table 6) The need for pain relief Europe

Country / Europe

Coverage (per cent) of deaths in
pain with treatment

No. of people dying (HIV or cancer)
with untreated mod/severe pain

2012—13
Austria 100 0
Belgium 100 0
Bulgaria 100 0
Croatia 100 0
Cyprus 100 0
Czech Republic 100 0
Denmark 100 0
Estonia 100 0
Finland 100 0
France 100 0
Germany 100 0
Greece 100 0
Hungary 100 0
Ireland 100 0
ltaly 100 0
Latvia 100 0
Lithuania 100 0
Luxembourg 100 0
Malta 100 0
Netherlands 100 0
Norway 100 0
Poland 100 0
Portugal 100 0
Romania 100 0

Russian Federation 18 194,324
Slovakia 100 0
Slovenia 100 0
Spain 100 0
Sweden 100 0
Switzerland 100 0
United Kingdom 100 0

Source Table 5 and 6: Treat the Pain country reports,

http://www.treatthepain.org/country_reports.html (9 April 2016)
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Another area identified by the Office of the High Commissioner for Human
Rights as being underexplored is that of end of life issuesl9”). These include
patient autonomy, the right to free and informed consent around choice of
treatment and the opportunity to make advance instructions about health care,
including palliative and end of life care.

Information on the legal protection to autonomy in decisions around end of
life care and palliative care across all ASEM countries is not easily accessible
and this report does not attempt to provide it. Across European countries
there are a variety of approaches to advance health care directives, a term
commonly used to describe written documents within which people can
express their preference regarding the provision or withholding of specified
treatments in the event they are unable to make that decisions in the future
or can appoint an individual to make that health care decisions on their behalf193),

Austria, Belgium, Denmark, Finland, Hungary, the Netherlands, Portugal, Spain
and the UK have legislation that provides for advance directives are prima facie
binding and that can be overridden only for compelling reasons. In France,
however, advance directives are only advisory. Some countries have no specific
legislation, for example Bulgaria, Greece, Norway, Slovakia, Lithuania
(information correct as of 2009). 199 In Germany, advance directive legislation
passed in 2009 was later amended to make non—compliance a criminal offence200),

Discussion on advance directives has been growing in some Asian

countries, for example Hong Kong20) and Japan202). In 1996 an Advance

197) Office of the High Commissioner for Human Rights, Normative standards in
International human rights law; p.24

198) Andorno et al, ‘Advance Health Care Directives: Towards a Coordinated European
Policy’ , European Journal of Health 16 (2009) 207-227

199) Andorno et al and
www.alzheimer—europe.org/.../P18.6%620Maria%20d02620Rosario%20Zincke%520dos...
(29 July 2016)

200) A critical review of advance directives in Germany: attitudes, use and healthcare
professionals’ compliance Patient Educ Couns. 2012 Jun; 87(3):277-88. doi:
10.1016/j.pec.2011.10.004. Epub 2011 Nov 23
http://www.ncbi.nlm.nih.gov/pubmed/22115975, (29 July 2016)
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Medical Directive Act passed in Singapore and in 2016 the Republic of Korea
passed the Hospice and Palliative Care Act203), In Australia every competent
adult has the right to advance care planning, to consent to and to refuse
medical treatment and to appoint someone to make those decisions on their
behalf if they are unable to do so, the procedures for which vary between
states and territories204). In New Zealand, the Code of Health and Disability
Services Consumers’ Rights provides for the right to make an advance
directive, defined as “a written or oral directive — a) By which a consumer
makes a choice about a possible future health care procedure; and b) That is
intended to be effective only when he or she is not competent” 205),

It 1s clear from the above illustrative examples that legal protection to make

autonomous decisions about health care varies widely across ASEM countries.

3.2.5 Case studies highlighting the practical implementation of
different components of the right

India: The right to palliative care
In 2008 the State of Kerala in India adopted a Palliative Care Policy. This

201) Advance directives on medical treatments Iikely to catch on, South China
Morning Post, 10 June 2014,
http://www.scmp.comy/lifestyle/health/article/1526817/advance—directives—medical -t
reatments-likely—catch (29 July 2016)

202) Akabayashi et al, Perspectives on advance directives in Japanese society: A
population-based questionnaire survey,
http://bmemedethics.biomedcentral.com/articles/10.1186/1472-6939-4-5 (29 July 2016)

203) New law enables South Koreans to  die well’ , The Straits Times, 29 January 2016,
http://www.straitstimes.com/asia/east-asia/new-law-enables—south-koreans—to-die
-well, (29 July 2016)

204) Australian Human Rights Commission, Your Rights at Retirement: A guide to
making decisions and navigating your entitlements in later life 2013,
https://www.humanrights.gov.au/sites/default/files/document/publication/yrar_2013.
pdf (1 August 2016)

205) Advance Directives, Living Wills and Questions of Competence, Health and
Disability Commissioner,
http://www.hdc.org.nz/education/presentations/advance—directives,-living—wills—and
—questions—of—competence (29 July 2016)
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was the result of a petition made by a cancer patient and the Institute of
Palliative Medicine to the State Human Rights Commission for the provision
of palliative care in government hospitals. In response the Human Rights
Commissioned declared palliative care as part of the right to life under Article
21 of the Constitution and directed the Government to make palliative care a
compulsory part of medical education and practice. The recommendation
included guidelines for holistic palliative care training that went beyond pain
relief to include spiritual and mental health support.

The 2008 Palliative Care Policy outlines the Government’ s commitment to
palliative care, proposed a new law to ensure availability of palliative care
medicines and established guidelines for training health care professionals.

In addition, the Kerala Narcotic and Psychotropic Substance Rules (1985)
were amended in 2009 in a bid to remove barriers to procuring and dispensing
morphine and simplifying the process for licensing health care centres. In 2013
there were over 200 community based organisations providing palliative care
service and over 300 government initiatives.206)

At the national level, the Government of India has taken a number of steps
to improve its palliative care policy. In 2011 the Medical Council recognised
palliative care as a specialised area of medicine. In 2012 the Ministry of
Health launched the National Program in Palliative Care to increase palliative
care capacity across the country and develop a supportive regulatory
environment.207) In 2014 India’ s Parliament amended the National Policy on
Narcotic Drugs and Psychotropic Substances to include “Access to

morphine/opioids for cancer/pain relief and palliative care” and its action plan

206) FXB Centre for Health and Human Rights, Health and Human Rights Resource
Guide, pp.5.23-5.24

207) Lohman et al, Evaluating a Human Rights—Based Advocacy Approach to
Expanding Access to Pain Medicines and Palliative Care: Global Advocacy and
Case Studies from India, Kenya, and Ukraine Human Rights Watch, 2015
https://www.hhrjournal.org/2015/12/evaluating -a-human-rights—based—advocacy-a
pproach-to—expanding—access—to—pain—-medicines—and-palliative—care-global-advo
cacy—and-case-studies—from-india-kenya-and—ukraine/ (29 July 2016)
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includes measures for removing any barriers to prescribing, for training
health workers and for ensuring adequate stock of controlled medicines208).
Despite this Human Rights Watch reports that there is a severe shortage of
medicines for moderate to severe pain relief in India, meaning that very few
patients are able to access treatment209). Barriers they identified that were
contributing to this were lack of funds to support implementation of the
National Program in Palliative Care, the failure to issue instructions for states
on implementation of the changes to the National Policy on Narcotic Drugs
and Psychotropic Substances and slow progress on training health workers210),
Less than one per cent of India’” s 1.2 billion population has access to
palliative care?ll). No data could be found on access of older person to
palliative care. Whether initiatives to improve older person’ s access to health
care, for example the National Programme for Health Care of the Elderly,
2010, which aims to provide preventive, curative and rehabilitative heath
services to older persons?l?), the setting up of eight geriatric centres within
medical colleges across the country, or the new programme of free medicines
at Government hospitals or the Jan Aushadhi Scheme of the Government213)
promoting generic medicines will have an impact on older persons’ access to

palliative care remains to be seen.

208) Human Rights Watch, National Drug Control Strategies, p.13

209) Human Rights Watch, National Drug Control Strategies, p.15

210) Lohman, Evaluating a Human Rights-Based Advocacy Approach to Expanding
Access to Pain Medicines and Falliative Care

211) Rajagopal, The current status of palliative care in India 2015,
http://www.cancercontrol.info/cc2015/the-current-status—-of-palliative-care-in-india/
(9 August 2016)

212) Operational Guidelines for National Programme for Health Care of the Elderly,
Ministry of Health and Family Welfare, Government of India,
http://mohfw.nic.in/index3.php?lang=1&deptid=36

213) http://janaushadhi.gov.in/ (11 August 2016)

214 Issue Analysis and Specific Recommendations on the Humen Rights of Older Persons in ASBM Countries



NP

humanrights.go.kr £/%.

Republic of Korea: The right to autonomous advance decision making on health care

There has been a growing debate on continuation of life at the expense of
quality of life in the Republic of Korea alongside concerns about the high
rates of suicides among older people. The suicide rate among older Koreans
aged 65 and over has been reported at 80.3 per 100,000 people, which is tens
times the Organization for Economic Cooperation and Development averag
e214), There is also a growing concern about the number of people who are
dying in hospital against their will after enduring excruciating pain and
burdening their families financially215).

In 2016 the Republic of Korea adopted the Hospice Palliative Care and End
of Life Decision Making Act (unofficial translation), commonly known as the

‘Well-dying’ Act. This provides terminally ill patients with hospice and
palliative care and the right to refuse life-prolonging treatment. It is limited in
its scope to particular types of treatment: cardiopulmonary resuscitation,
mechanical ventilation, kidney dialysis and cancer treatment. It only applies in
the final stages of a person’ s life and not upon diagnosis. Patients can exercise
this right by signing an Advance Medical Directive or by obtaining a Doctor’s
Order signed by two doctors and with consent by the patient’s family.216)

The law also allows for the refusal of life prolonging medical treatment for
patients who may not have expressed this wish if all their family members
agree. If there is no family then the hospital’ s bio ethics committee will make

the decision.21”) This raises considerable questions around whether the law in

214) Ro et al, ‘Factors That Affect Suicidal Attempt Risk Among Korean Elderly
Adults: A Path Analysis’ , J Prev Med Public Health, 2015 Jan, 48(1), 28-37,
http://www.ncbi.nlm.nih.gov/pmc/articles/PMC4322516/ (29 July 2016)

215) ‘Death with dignity’ , 7he Korea Times

216) ‘New law enables South Koreans to 'die well” , 7he Straits Times, 29 January 2016,
http://www.straitstimes.com/asia/east-asia/new-law-enables-south-koreans—to—-die
-well (29 July 2016)

217) ‘Death with dignity approved in Parliament’ , 7he Korea Times, 10 January 2016,
http://www koreatimes.co.kr/www/news/nation/2016/01/116_195060.html (29 July
2016)
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fact protects the right to autonomous decision-making or not.

The law will come into force in 2018, giving time to consider measures
necessary for its practical implementation, including improving access to
palliative and hospice care. One report in The Korea Times reported that
50,000 terminally ill patients die in pain every year2l8).

Whilst there has been criticism of the new law being contrary to Confucian
values such as filial piety and concerns over abuse, a survey by the Korea
Institute for Health and Social Affairs in 2015 showed that nine out of 10
Koreans aged 65 and older did not want to receive treatment to extend their

lives if they knew they were suffering from an incurable disease?19).

Finland: The right to integrated health and social care

The State’ s responsibility for the right to health and social care is enshrined
within the Constitution, in Section 19 on adequate social, health and medical
services220). The Ministry of Social Affairs and Health has the responsibility
of drawing up legislation and oversees the implementation of services for
older persons. However, given the decentralised system, it is responsibility of
the local authorities in the 297 municipalities to ensure the health and social
care of their inhabitants221),

There are a number of laws governing older persons right to health in
Finland, including the Health Care Act (2011) to improve the status of clients
and the quality of services and care; the Act on Supporting the Functional

218) ‘Right to die with dignity’ , The Korea Times, 7 January 2016,
http://www .koreatimes.co.kr/www/news/nation/2016/01/636_194892.html (29 July 2016)

219) Death with dignity , 7he Korea Times

220) The Constitution of Finland, 11 June 1999 (731/1999, amendments up to 1112 /
2011 Included), Section 19
http://www.finlex.fi/en/laki/kaannokset/1999/en19990731.pdf (1 August 2016)

221) Luoma, Finnish Exemplary Folicies and Best Practices with regard to the
Promotion of the Right to Health of Older Persons, presentation by Minna-Liisa
Luoma, THL, ASEM Expert Forum on Human Rights of Older Persons, Seoul,
16th June 2016
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Capacity of the Older Population on Social and Health Care Services for Older
Persons (2012); the Non-Discrimination Act (2014) which prohibits
discrimination on the basis of age including in access to health services; and
the Act on the Status and Rights of Patients (1992) which guarantees the
right to good quality health care and the right to self-determination222).

Finland is one of the few OECD countries to have a national quality
framework for the care of older persons. It includes standards around
prevention and early intervention, comprehensive assessment, and health care
workers. The Ministry of Health and Social Affairs publishes guidelines to
help municipalities monitor attainment of a set of targets for care and reduce
variation in quality across municipalities. The National Curriculum for
long-term care workers lasts three years, and is one of the longest training
programmes in the OECD.223)

Increased demand for services, rising costs, advances in medical treatments,
an old fashioned health care structure organised around hospitals and wards
in health centres, inequalities across among different areas and slow economic
growth were all factors behind the Government’ s decision to embark on a
healthcare and social welfare reform programme in 2014. This aims to reduce
inequalities, integrate services and strengthen the financial capacity of service
providers. The Government is also introducing structural changes to improve
the sustainability of public finance. An emphasis has been put on increasing
integrated health and social care home services for older persons and
enhancing informal care so that by 2019 there will be an integrated service
body for older persons in 18 regions responsible for arranging health and

social care services.224)

222) Luoma, Finnish Exemplary Policies and Best Practices

223) Finland Highlights from A Good Life in Old Age? Monitoring and Improving
Quality in Long-Term Care OECD Publishing, 2013
https://www.oecd.org/els/health-systems/Finland-OECD-EC-Good-Time-in-Old-
Agepdf (9 August 2016)

224) Luoma, Finnish Exemplary Policies and Best Practices
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Despite these positive developments, inspections by the Parliamentary
Ombudsman, in its role as National Prevention Mechanism under the
OP-CAT, to a number of dementia care facilities found that older persons
were being subjected to inhuman and undignified treatment by being forced to
where nappies due to a lack of adequate toilet facilities, that terminal care
which took place in rooms with two occupants denied the right to die with
dignity and that physical restraints that limited residents’ right to self
determination must be based on a medical examination225. The Ombudsman
also noted that regional state administrative agencies do not, in all cases, have

the means to supervise the activities226),

3.3 The Right to Long-term Care and Support

3.3.1 A summary of protection of the right under existing
international human rights law

There is no specific right to long—term care and support in older age in
international human rights law. This is a major gap in international human
rights standards.

The Convention on the Rights of Persons with Disahilities, 2006, Article 19,
provides for the right to independent living for older persons with disabilities.

The Optional Protocol to the Convention Against Torture (OP-CAT)
establishes the Sub-Committee for the Prevention of Torture (SPT) and
National Prevention Mechanisms (NPM) and sets out their mandate to visit

any place where persons are deprived of liberty227). Social care institutions

225) Parliamentary Ombudsman of Finland, Summary of the Annual Report 2014 p.63
http://www.oikeusasiamies.fi/Resource.phx/eoa/english/publications/annual . htx
(9 August 2016)

226) Parliamentary Ombudsman of Finland, Summary of the Annual Report 2014, p.6
227) A/RES/57/199
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are listed as one of the places of detention that the SPT can visit228). This
creates the potential for independent inspections of long term care institutions.

A wide range of general provisions in international human rights law229)
are pertinent in long-term care settings but their specific application in this
area has yet to be fully explored. For example in the context of compulsory
institutionalisation all people are protected from arbitrary deprivation of their
liberty under Article 9 (1) of the International Covenant on Civil and Political
Rights but such safeguards against forced institutionalisation in international
law have been criticised as being inadequate230). Similarly there has been little
demonstrable effort by State parties or Treaty Bodies to interpret and apply
the prohibition on torture, cruel, inhuman or degrading treatment in the
Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment to older persons living in long term care settings231).

At the regional level, there is no regional Asian human rights instrument.
The Charter of Fundamental Rights of the European Union does recognize the
right of older persons to lead ‘a life of dignity and independence’ in Article 2
5232) which could be interpreted as requiring realisation of the right to long

term care. The European Social Charter (revised) is more explicit with Article

228) The SPT in Brief Office of the High Commissioner for Human Rights,
http://www.ohchr.org/EN/HRBodies/OPCAT/Pages/Brief.aspx (11 May 2016)

229) For example, non—discrimination (ICCPR Art 26); the right to life (ICCPR Art 6);
the right to liberty and security of person (ICCPR Art 9); the right to health
(ICESCR Art 12); the right to an adequate standard of living (ICESCR Art 11);
the right to social security (ICESCR Art 9); the right of disabled people to live
independently with the community (CRPD Art 19); the right to freedom of
expression and information (ICCPR Art 19); equal recognition before the law
(ICCPR Art 16); and, the right to access to justice and redress (ICCPR Art 2).

230) Office of the High Commissioner for Human Rights, Normative standards in
International human rights law in relation to older persons, pp.8-9

231) Office of the High Commissioner for Human Rights, Normative standards in
International human rights law in relation to older persons, p.9

232) Charter of Fundamental Rights of the European Union,
http://eur-lex.europa.eu/legal-content/EN/TX T/?uri=CELEX:12012P/TXT (15 July
2016)
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23 providing for both support for independent living at home and protection of
rights within institutions.

With regard to advisory documents the Committee on Economic, Social and
Cultural Rights recommends in its the General Comment No. 6 that State
parties should provide social services to support older persons and their
families via both government and non-government agencies. In addition State
parties must provide assistance to older people who live alone as well as to
older couples who prefer to stay in their own home233).

The Committee on Economic, Social and Cultural Rights’ General Comment
No. 14 reiterates the need for preventive, curative, and psychological and
physical rehabilitative health treatment for older people. State parties should
also pay attention to care for the chronically and terminally ill, sparing them
avoidable pain and enabling them to die with dignity234.

The Committee on the Elimination of Discrimination Against Women' s
General Recommendation No. 27 recommends that State parties adopt a
comprehensive health care policy aimed at protecting the health care needs of
older women including social care and care that allows for independent living
and palliative care.235)

The Committee for the Prevention of Torture’ s General Comment No. 2
specifically refers to the obligation on State parties to “prohibit, prevent and
redress torture and ill-treatment in all contexts of custody or control, for
example in--institutions that engage in the care of*--the aged’ 236).

The Independent Expert on the enjoyment of all human rights by older
persons recommended that states should provide long-term care through a
comprehensive and inter—sectoral approach along with recommendations on

the inclusion of older persons in the design and evaluation of care services,

233) General Comment No. 6 CESCR, 2006, paragraph
234) E/C.12/2000/4, CESCR, 2000, paragraph 25

235) CEDAW/C/GC/27, CEDAW, 2010, paragraph 45
236) CAT/C/GC/2, CAT, 2008. paragraph 15
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provision of support to informal and family caregivers, revision of legislation
and settings of standards to prevent forced institutionalisation, monitoring and
regulation systems, and the development of home and community-based care
services237).

At the regional level, the Council of Europe’ s Recommendation CM/Rec(2014)2
of the Committee of Ministers to member States on the promotion of the
human rights of older persons makes a number of recommendations on long
term care and covers general principles, consent to medical care, residential

and institutional care and palliative care 238).

State or family responsibility

A core issue with regard to the right to long term care is the responsibility
of the state. Although there has been a reported rapid rise in small-scale and
unregulated residential care homes in some developing countriesz239), the
majority of long—term care takes place in the home in all regions240) 241) and
since the trend is to ensure that older people can live as long as possible in
their own homes if they so desire, care—giving in the home is increasing242).

There are no specific provisions in international human rights law on the
balance or share of responsibility for long-term care between the state and
the family, or on determining where primary responsibility should lie. If we
look to general international provisions, whilst the role of the family is seen

as paramount, it is nevertheless entitled to protection by society and the state

237) A/HRC/30/43, IE Older Persons, paragraphs 115-123
238) CM/Rec(2014)2, paragraphs 29-35
239) Redondo et al & Lloyd-Sherlock, Institutional care for older people in developing

countries: Under policy radar? The case of Buenos Aires, Argentinag Dev
research briefing 1, Feb 2011

240) Even in OECD countries, 65 per cent of older people receiving long—term care
receive it at home. OECD, Health at a Glance 2011, OECD indicators, p.169

241) OECD, Health at a Glance 2011 p.168

242) OECD, Health at a Glance 2011, p.163
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(ICCPR Article 23.1; ICCPR Article 24.1; ICESCR Article 10). State
responsibility for provision of care for older people is more clearly articulated
in Article 13 of European Social Charter.

Third party obligations

Since long-term care and other services for older people are very often
provided by third parties who have been contracted by the state, or who are
offering a purely private service or who are providing care in an informal or
familial capacity, any discussion about human rights and long—term care has
to include consideration of State party obligations to ensure the quality of the
services provided by these third parties.

Although existing international human rights norms attach to State parties
and not third parties in the private sector, State parties are responsible for
ensuring appropriate laws and policies to protect a civil society and, with that,
the rights of all people. For example, in the general obligations under Article
4 of the Convention on the Rights of Person with Disabilities, State parties
undertake to “take all appropriate measures to eliminate discrimination on the
basis of disability by any person, organization or private enterprise’ .

Nevertheless there are no specific provisions in existing international
human rights law which specifically articulate the obligation on State parties
to ensure that third party long term care service provision meets human
rights standards.

That the gaps in international law need to be filled is evidenced by the
number of charters and guidelines covering many aspects of rights in long
term care. These include:

« EURAG Charter for the Elderly, Declaration of the rights and

responsibilities of older persons (2005)243)

243) http://www.age-platform.eu/images/stories/EN/pdf_EURAG_2005_Charter_for_the_
Elderly_1_-2.pdf (20 July 2016)
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o Charter of Rights for People in Need of Long Term Care and
Assistance, Germany (2007)244)

o Charter of Rights for People with Dementia and their Carers in Scotland
(2009)245)

o The European Charter of the Rights and Responsihilities of Older People
in Need of Long Term Care and Assistance (2010)246)

« On the Dignified Treatment of the Elderly, Charter of Civil Society
(2010)247

« National Dementia Declaration for England (2010)248)

« Charter of Residents Rights and Responsibilities (Australia)249)

What these charters represent is a growing recognition of the need to
create and monitor human rights standards around the long-term care of
older persons. They provide some of the clearest examples of what older
persons’ and their carers’ rights are and the methods and mechanisms for
ensuring these are respected. However, they tend to focus on institutional
rather than home and community settings and they are disadvantaged in not

having legally binding force or the enforcement capabilities of law.

3.3.2 An analysis of how the right has been addressed within UN
reporting and accountability mechanisms

Thirty seven of the 51 ASEM countries made reference to long term care in

their most recent periodic reports on their implementation of the following

244) http://www.dza.de/fileadmin/dza/pdf/Die_Charta_in_Englisch.pdf (20 July 2016)

245) www.dementiarights.org/downloads/index.php?file=charter—-of -rights.pdf (20 July 2016)

246) http://www.age-platform.eu/images/stories/22204_AGE_charte_europeenne_EN_
vd.pdf (20 July 2016)

247) http://www.age—platform.eu/images/stories/CuravivaCharter_ ENG.pdf (20 July 2016)

248) http://www.dementiaaction.org.uk/assets/0001/1915/National_Dementia_Declaration_
for_England.pdf (20 July 2016)

249) http://www.agedrights.asn.au/rights/rights_charter.html (20 July 2016)
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four international human rights treaties: CEDAW, ICESCR, ICCPR and CRPD.
Of those that did, nine were from Asia: Australia, China, India, Japan,
Kazakhstan, Mongolia, New Zealand, the Republic of Korea, Thailand and
Vietnam. The vast majority of European ASEM countries (28) reported in at
least one of their recent periodic report for these four treaties. This would
suggest that long term care is increasingly understood as a right and that
State parties have obligations which they should report on.

However, reporting is still inadequate on a number of grounds. It is
inconsistent across the four treaties reviewed. CRPD Article 19 on independent
living for persons with disabilities is the most relevant provision to long term
care in older age although it only applies to older persons with disabilities.
Despite this, only 11 ASEM countries reported on what measures they were
taking with regard to long term care for older persons with disabilities. Twenty
five countries referred to long term care in their reports on implementation of
the ICESCR, 16 on CEDAW and nine on ICCPR. Only one country, Cyprus,
referred to long term care in all four of its most recent periodic reports.

Issues reported on varied but were not comprehensive for any single
country. They included legislation and policy250), support for home-based car
e25D) tax relief for care providers252), regulation and inspection of facilities
including the role of the Ombudsman in inspections in Austria253), Cyprusz54)
and Portugal255). Identification of areas of concern was rare. Exceptions were
Finland who reported that the need for health and social welfare services has
restricted the right to free movement for older people236) and Norway who

reported on the negative impact of malnutrition in institutionalised older

250) E/C.12/BEL/4, Belgium, 2012, paragraphs 183-184
251) CEDAW/C/NLD/6, Netherlands, 2014, paragraph 150
252) E/C.12/THA/1-2, Thailand, 2013, paragraph 87

253) CCPR/C/AUT/5, Austria, 2013, paragraph 66

254) CCPR/C/CYP/4, Cyprus, 2013, paragraph 99

255) CCPR/C/PRT/4, Portugal, 2011, paragraph 16

256) CCPR/C/FIN/6, Finland, 2011, paragraph 157
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persons257). India’ s reporting on its legislation that places the obligation on
children to provide care is an example of the conflicting approaches to state
responsibility for this right258),

In a review of available Common Core Documents, only seven ASEM
countries, Australia, Ireland, Japan, Luxembourg, Norway, Slovenia and
Sweden refer specifically to the care of older persons. Japan259) and Ireland
260) refer to their system of regulation and inspection of care facilities, whilst
Norway261), Slovenia262) and Sweden263) refer to which part of the state is
responsible for long term care. Luxembourg describes financial support for
those who cannot afford accommodation costs in residential care facilitiesz64).
Australia describes the assistance available to those who provide care for,
inter alia, frail older persons265),

There have been remarkably few recommendations, notes of concern or
requests for information to ASEM countries from the Treaty Bodies and
Special Procedures to states on long term care. A search of the Office of the
High Commissioner for Human Rights’ Universal Human Rights Index found
only eight specific references between 1999 and April 2016266). Two of these
were by the Human Rights Committee, noting with concern the situation of
older persons in nursing homes in Germany which in some instances resulted
in degrading treatment and violated their right to dignity and recommending

that Germany improve the situation of older persons in nursing homes267).

257) CCPR/C/NOR/6, Norway, 2010, paragraph 36
258) CEDAW/C/IND/4-5, India, 2012, paragraph 12
259) HRI/CORE/JPN/2012, paragraph 166
60) HRI/CORE/IRL/2014, paragraph 124
261) HRI/CORE/NOR/2013, paragraph 141
62) HRI/CORE/SVN/2014, paragraph 184

)

)

)

)

)
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63) HRI/CORE/SWE/2011, paragraph 74
64) HRI/CORE/LUX/2012, paragraph 184
65) HRI/CORE/AUS/2007, paragraph 475
266) Universal Human Rights Index

267) CCPR/Co/80/DEU, HRC, 2004

DD DD
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Five were by the Committee on Economic, Social and Cultural Rights,
recommending Italy develop home care and other personal and social services
taking into account the health and social needs of older persons6s);
encouraging the expansion of community services for older persons in Japa
n269); expressing concern that many older persons are denied appropriate care,
including in nursing homes, in the Netherlands270); recommending Slovenia
extend the network of integrated health and social services, including home
help, for older persons with disahilities27l); and requesting Sweden to provide
information in the next periodic report on the findings of a study on staff
providing care to older persons?72). The CEDAW Committee welcomed
Japan’ s enactment of the 2006 law which provides support to caregivers273).

The right to long term care has been absent from recommendations to
ASEM countries in the Universal Periodic Review system. Only two
references have been made to date in relation to violence by caregivers: to
Brunei Darussalam and Australia274),

The potential under the OP-CAT for the Sub Committee for the Prevention
of Torture (SPT) has yet to be taken advantage of. There have been 10
country visits by the SPT since 2008 and although many of the country
reports remain confidential, the SPT has not addressed the deprivation of
liberty and inhuman, degrading treatment and torture in social care
institutions as a substantive theme in their annual reports27). An additional

barrier is the non-ratification of the OP-CAT by 14 ASEM countries from

268) E/C.12/1/ADD.103, CESCR, 2004
269) E/C.12/1/ADD.67, CESCR, 2001

270) E/C.12/NDL/CO/4-5, CESCR, 2010
271) E/C.12/SLO/CO/1, CESCR, 2006
272) E/C.12/SWE/CO/5, CESCR, 2008
273) CEDAW/C/JPN/CO/6, CEDAW, 2009
274)
275)

UPR Database

Annual reports are available at
http://thinternet.ohchr.org/_layouts/treatybodyexternal/TBSearch.aspx?Lang=en& T
reatylD=12&DocTypelD=27 (21 July 2016)
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Asia and four from Europe (see Table of ratifications in Annex 2).

At the national level, reporting on 10 years of their work the National
Preventive Mechanism of the Czech Republic stated that it had made 128
visits to long term care facilities, had introduced standards on pain
management and neglect and included the sufficient staffing and adequate pay
for employees in long term care facilities as one of their objectives276). Visits
of the Parliamentary Ombudsman of Finland to long term care facilities raised
a number of issues including forcing clients to continue to use nappies and
the lack of proper toilet facilities being considered inhuman and undignified
and that measures to restrict clients right to self-determination should be
based on a medical evaluation and any restrictive procedures should be
carefully recorded?7?). In summing up the Parliamentary Ombudsman stated
that there were shortcomings related to nutrition, hygiene, change of diapers,
rehabilitation and access to outdoor areas, substituting medication for
insufficient staffing and that the necessary legislation around measures

limiting the right to self-determination was lacking?278).

3.3.3 An explanation of how the right applies in the context of
older age and to older persons

Despite the lack of dedicated standards in international human rights law on
the right to long term care, there is a growing understanding that application
of the rights to social security and health in older age require fulfilment of the
right to long-term care. The line between health care and social care is often
blurred and an integrated approach to both in older age is increasingly being
advocated for. Any discussion of the right to health in older age must include

social care. Long term care is also increasingly being understood as a core

276) http://www.ochrance.cz/fileadmin/user_upload/ochrana_osob/2016/10let-NPM_letak.
pdf (21 July 2016)

277) Parliamentary Ombudsman of Finland, Summary of the 2014 Annual Feport p.63

278) Parliamentary Ombudsman of Finland, Summary of the 2014 Annual Report, p.69
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component of social protection. A recent Working Paper by the ILO relates
the provision of long term care to national social protection floors and ILO
recommendation 202. Although long term care services are not explicitly
mentioned in Recommendation 202 on social protection, the report argues that
long term care can be understood as being part of other areas mentioned,
specifically health, and to some degree housing and income security.279)

There is a strong argument that the right to long term care complements
and arises out of the interpretation of how the right to social security and
social protection and the right to health apply in older age. Particular
measures that states would need to take to fulfil, respect and protect this
right to long term care include:

« Person-centred, affordable, appropriate, integrated, quality, holistic social,

care and support services

Choice of, and access to, a range of options for where and with whom
to live, who provides support and when, which support the ability to live
independently

« Support in decision-making where necessary and the opportunity to

provide advance instructions on type of care and support

Access to appropriately trained care and support providers

Support and assistance for family and other informal care providers,

including for respite care

Regulation, monitoring and enforcement of standards of support services
provide by the state and by private enterprises, including not for profit

organisations

Access to effective redress and complaint mechanisms

Confidentiality of information280)

279) Scheil-Adlung, Extension of Social Security: Long—term care protection for older
persons: A review of coverage deficits in 46 countries, 1LO, ESS Working Paper
No. 50, 2015, p.7

280) HelpAge International, A new convention on the rights of older people: a concrete
proposal, 2015, page 5
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3.3.4 A regional perspective on protection of the right, where
information is available in existing literature

The 2015 ILO report Long term care protection for older persons: A
review covers 80 per cent of the global population aged 65 and over and finds
extreme deficits in social protection for older persons in need of long-term
care due to a lack of 13.6 million long term care workers worldwide. It also
cites significant concerns about age discrimination in the long term care
sector including unequal treatment of older persons compared to younger
people who need long term care and the fact that impoverishment, exclusion
and violence and abuse in long term care settings rarely result in societal
concern or public criticism.28D) The report provides an overview of the state
of long term care across the regions of ASEM282). The data in this section is
all taken from this report.

National legislation providing for and guaranteeing the right to long term
care 1s inconsistent across ASEM countries resulting in inequitable and
inadequate protection and an undermining of the universality of human rights.
For example there is no legal guarantee, protection or right to long term care
in India, Indonesia, Thailand, Slovakia and Turkey. In contrast there is
universal legal coverage for older persons in Japan, the Republic of Korea,
Belgium, Czech Republic, Denmark, Germany, Iceland, Luxembourg and
Sweden. It would seem that the most common situation is limited legal
protection that does not cover the whole of the population of older people as
in Australia, China, New Zealand, Austria, Estonia, Finland, France, Greece,
Hungary, Ireland, Italy, the Netherlands, Norway, Poland, Portugal, Russia,
Slovenia, Spain, Switzerland and the United Kingdom.283)

The range of schemes available creates a number of challenges and

281) Scheil-Adlung, L'TC protection for older persons, p.xiii
282) Scheil-Adlung, LTC protection for older persons
283) Scheil-Adlung, LTC protection for older persons, p.15
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limitations to universal access to long term care. These include complex,
fragmented systems that are hard to navigate; cash benefits not being
sufficient to enough to cover co—payments; unbalanced resource allocation to
specific services; inequity of access due to variations in needs and means
testing and in availability of formal and informal workers. Different types of
schemes include contribution based social insurance, for example in Germany,
Japan and Korea; social assistance for example in Sweden; and systems
where there are a variety of options (in health systems, general social care,
social assistance schemes and /or old age pensions) to provide long term are
services, for example in France and the UK.284)

Underfunding of long term care jeopardises the right to affordable long
term care in both Europe and Asia. In Asia and the Pacific, the highest
percentage of GDP is spent on long term care in New Zealand (1.3 per cent)
and the lowest in Australia (zero per cent), while countries such as China,
India and Indonesia spend around 0.1 per cent. In Europe, the average public
expenditure between 2006 and 2010 was highest in Denmark, the Netherlands
and Norway (over 2 per cent), and lowest in Turkey and Slovakia (zero per
cent).285)

Older persons’ access to affordable long term care is also denied by the
reliance in many countries on high out of pocket payments. In Thailand, out
of pocket expenditure was estimated between 80 and 100 per cent286). The
majority of care is paid for by out of pocket payments in India. In Australia
out of pocket payments use up the majority of the income of residents in
institutional care. In China out of pocket payments are being increasingly
used to fund institutional care rather than government funding. In Poland out
of pocket payments can reach up to 70 per cent of income and in Spain,

France and the Netherlands, out of pocket payments can exceed the

284) Scheil-Adlung, LTC protection for older persons, pp.2—-3
285) Scheil-Adlung, LTC protection for older persons, p.xi
286) Scheil-Adlung, LTC protection for older persons, p.xii
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disposable income of older persons in the fourth income decide if their care
needs are high.287)

Understaffing 1s also a serious concern across both regions and results in
the exclusion from and denial of the right to quality long term care services.
The most severe shortages of long term care workers is found in Asia Pacific
where 82 million more workers are needed, excluding 65 per cent of the
population over 65 from access to services. In Europe 2.3 million more
workers are needed resulting in about 30 per cent of the population over 65
being excluded from services although there is wider variation between
countries. In Portugal more than 90 per cent are excluded and in Estonia zero
per cent are.283)

Reliance on unpaid workers, often female family members, is common
where informal care workers far exceed formal full time employed workers.
For example, in Australia, as many as 83.8 informal workers support 4.4
formal full time employed workers. In Norway, 87.2 informal workers support
171 formal full time employed workers. This imbalance reflects and
exacerbates prevailing discriminatory gender norms whereby society expects
that female family members to provide care without any reimbursement for
care work or loss of income from employment.289)

This is apparent in long term care systems where the filial responsibility
laws place the primary responsibility for long term care on family members.
This not only results in severe inequities in access to long term care but also
an unequal gender balance of family care workers since the most affected are
female family members. Some countries provide some financial assistance to

support family in this role.290)

287) Scheil-Adlung, LTC protection for older persons, pp.37-38
288) Scheil-Adlung, LTC protection for older persons, p.xii
289) Scheil-Adlung, LTC protection for older persons, p.xii
290) Scheil-Adlung, LTC protection for older persons, p.17
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3.3.5 Case studies highlighting the practical implementation of
different components of the right

China
Legislation on the right to long term care

The Law of the People’ s Republic of China on the Protection of the Rights
and Interests of Elderly People (2007) obligates family members to provide
care and support to their older relatives and provides penalties, including fines
and incarceration, for failing to do so. In 2012 the law was revised to include
the right to residential care and to protection of rights within care settings.
Article 47 states ‘the residential care institution and their staff shall not in
any way Infringe the rights and interests of the older persons’ . Penalties for
such infringement are limited to ‘disciplinary action’ in Article 8 which is not
clearly defined?9D).

At the same time Article 30 provides for a local government needs and
means tested subsidy to older persons who cannot care for themselves over a
long period of time. Local governments often apply strict eligibility criteria of
no children, no income and no relatives, creating high levels of exclusion from
legal guarantees of long term care.292)

The Central Government of China stated its commitment to protecting the
right of older persons to long term care in the National Human Rights Action
Plan of China (NHRAP), 2009-2012293). It further emphasised the expansion of
long term care services in its State Council’ s 12th five-year developmental

plan for 2011-2015 in a three—tier care model of family provided home-based

291) Shum et al, ‘Protecting the rights of Chinese older persons in need of residential
care: The social justice and health equity dilemma in the People’ s Republic of
China’ , Towards Human Rights in Residential care for Older Persons, ed. Doron
et al, 2015, p. 83

292) Scheil-Adlung, LTC protection for older persons, p.67

293) Shum et al, ‘Protecting the rights of Chinese older persons in need of residential
care’ , p.8l
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care for 90 per cent of older persons, community-based care services for
seven per cent and institutional care for three per cent to be implemented
across China by 2020 and 90 per cent, six per cent and four per cent

respectively for Shanghai and Beijing294).

Access to and choice of person-centred, affordable, appropriate, integrated,
quality, holistic social, care and support services

Given the reduction in the family’ s capacity to provide long term care for
older family members, filial piety traditions and legislation to enforce it can no
longer be relied on to provide the level of long term care needed. The
responsibility for providing long term care has increasingly fallen on the
government.29%) In response to the government s three tier framework
provincial governments have developed policies to extend home based care
but it has been suggested that most effort has been made to increase the
number of beds available in residential care facilities: between 2010 and 2012
there was an increase of 3.9 million beds.29%)

This however falls far short of the national target of 30 beds per 1,000 older
persons297). According to the ILO public expenditure on long term care is low
(1.1 per cent of GDP in 2013) and private insurance that covers it is only
available to high income families. As a result 91 per cent of people aged 65 or
over are excluded from long term care services due to lack of financial

resources29®). Access is also limited by the uneven geographic distribution of

294) Xu, A silver lining for China’ s ageing population, The Australian, 27 January 2016,
http://www.theaustralian.com.au/business/business-spectator/a-silver-lining—to—ch
inas—ageing-population/news-story/25e58abe630815f9976763cd27a79764 (12 August

2016)
295) Shum et al, ‘Protecting the rights of Chinese older persons in need of residential
care’ , p.&0

296) Shum et al, ‘Protecting the rights of Chinese older persons in need of residential
care’ , pp.80-81

297) Shum et al, ‘Protecting the rights of Chinese older persons in need of residential
care’ , p.&0
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services299). A lack of eligibility criteria may also be resulting in denial of
services: one national survey showed that over half of long term care
facilities rejected people who could not look after themselves, and only 20 per
cent accepted older persons with disabilities or dementia300).

There is a high demand for home-based care services. Accessibility to
these is also limited by geographic location with young women migrating to
cities to provide home-based care whilst there is a complete lack of services

in rural areas3sob).

Access to appropriately trained care and support providers

According to ILO figures there is a significant deficit of long term care
providers. They estimate that since there are only 1.1 formal workers for 100
persons 65 and over, 72 per cent of people aged 65 and over are excluded
from long term care services due to lack of long term care workforce302).

The National Standards for Old-Age Care Workers (2002) sets out the
qualification requirements for formal long term care workers, the minimum
requirement of which is 180 hours training although there is no mandatory
requirement for care workers in residential care facilities303). Some local
governments provide short, seven day training courses to try make up for the
lack of fully qualified workers304). There are very few training programmes
for formal long term care workers and the ILO estimates that 3.6 million more

are needed to meet the existing unmet need for services305).

298) Scheil-Adlung, L'TC protection for older persons, p.67
299) Scheil-Adlung, LTC protection for older persons, p.68

300) Shum et al, ‘Protecting the rights of Chinese older persons in need of residential
care’ , p.&0

301) Scheil-Adlung, LTC protection for older persons, p.67
302) Scheil-Adlung, LTC protection for older persons, p.68

303) Shum et al, ‘Protecting the rights of Chinese older persons in need of residential
care’ , p.82

304) Shum et al, ‘Protecting the rights of Chinese older persons in need of residential
care’ , p.82
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The government projected that it needed an extra six million long term care
workers for the whole country by 2020, however in the period 2010-2013 only
10,967 people underwent the old-aged care workers  training and 9491
received the qualification306). Information on training family and community

based care workers was not found in the scope of this review.

Support in decision—-making where necessary and the opportunity to provide
advance instructions on type of care and support

Residency agreements of government long term care facilities can include
the requirement of a guarantor who can make decisions on behalf of the older
person without consulting them even when they do not need any support in
making decision for themselves. This often includes decisions on care and
advance care planning. There is no legislation in China to guarantee older
persons  right to make their own decisions about the type of care and support

they would prefer.307)

Regulation, monitoring and enforcement of standards of support services provided
by the state and by private enterprises, including not for profit organisations

The quality of services in long term care facilities varies greatly due to a
lack of regulation and standardisation308). There is no standardized
assessment to assess care and support needs and no clear eligibility criteria
or entering a long term care facility309). There are no clear standards with

which to monitor and regulate the quality of care3l0) instead the regulations,

305) Scheil-Adlung, LTC protection for older persons, p.68

306) Shum et al, ‘Protecting the rights of Chinese older persons in need of residential
care’ , p.82

307) Shum et al, ‘Protecting the rights of Chinese older persons in need of residential
care’ , pp.86-87

308) Scheil-Adlung, LTC protection for older persons, p.68

309) Shum et al, ‘Protecting the rights of Chinese older persons in need of residential
care’ , p.&0
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the Code for the Design of Buildings for Elderly Persons (1999) and the
Basic Standard for Social Welfare Institutions for the Elderly (2001) focus
more on the construction of the buildings and provision of very basic needs
than protection of human rights31l). In 2013 the Rules for the Permission of
the Establishment of Elderly Service Institutions and the Rules for the
Administration of Elderly Care Institution were introduced to standardize
registration and management of long term care facilities at the national level.
However, there is no governing or accountability mechanism to monitor their
implementation312) and they do not cover day care centres or other

non-residential services313).

Thailand
Legislation on the right to long term care

The Older Persons Act 2003 entitles older persons to various services and
benefits including accommodation, nourishment and clothing as necessary and
fair314). However there is no specific legislation guaranteeing the right to long
term care and services and benefits are not covered by an federal scheme315),
The Second National Plan for Older Persons (2002-2012) was revised in 2009

and emphasises community—based services to enable people to age in place316).

310) Shum et al, ‘Protecting the rights of Chinese older persons in need of residential
care’ , p.8l

311) Shum et al, ‘Protecting the rights of Chinese older persons in need of residential
care’ , p.82

312) Shum et al, ‘Protecting the rights of Chinese older persons in need of residential
care’ , p.83

313) Shum et al, ‘Protecting the rights of Chinese older persons in need of residential
care’ , p.83

314) HelpAge International, Public Policy and Services Map, Care and Age-related
Fublic Policies and Services Across the Fegion, HelpAge International 2013, p.23

315) Scheil-Adlung, LTC protection for older persons, p.68

316) HelpAge International, Public Policy and Services Map, p.23
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Access to and choice of person-centred, affordable, appropriate, integrated,
quality, holistic social, care and support services

The Government promotes a home-based care approach and here are a
number of home-based care schemes. The Ministry of Social Development and
Human Security (MSDHS) launched a programme of Home Care Volunteer for
Older Persons in 2002, which was initially piloted in eight provinces. It was
planned to be extended to all sub-districts in 2013 however the extent to
which services are being provided and meeting the requirements of older
persons is unclear. The Ministry of Public Health (MoPH) and the MSDHS
also developed community—based integrated health care and social welfare
services model in 2007, the second phase of which was launched in 2013
although the implementation of it had not started in 2014. A third scheme was
the MoPH' s 2008-2011 Health Development Strategy which aimed to provide
older persons with health care and social services within the home.317)

A 2014 survey of older persons found that functional limitations and
difficulties with self-care and other activities of daily living increase sharply
with age; overall around 40% of older persons surveyed experienced at least
one such difficulty. However only 11 per cent said they received assistance
with daily living activities and only two thirds of older person who said they
wanted or needed assistance received it. The most common providers of care
and support are children followed by spouses, the majority of whom are
women. Few receive care from a paid non-relative and those that do are
mainly in urban areas.318)

The outcome of a 2012 consultation by the ILO and the MSDHS identified
major gaps in social care for older persons3l®). The extent to which current

home-based care schemes provide quality person—centred care that is

317) HelpAge Korea and HelpAge International, Home care for older people, The
experience of ASEAN countries, HelpAge Korea and HelpAge International, 2014 p.42

318) Knodel et al, The Situation of Thailand’ s Older Population, p.74

319) HelpAge Korea, Home care for older people, p.42
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affordable, appropriate, integrated and holistic is questionable. The types of
support and care that the volunteers can provide is limited320) and may not be
appropriate for higher level care needs. The majority of residents in long term
care facilities are there because the level of care and support they need is not
available in their home32D),

Access to residential long-term care facilities is also limited. They are
concentrated in cities and unevenly distributed across the country. In 2013 49
per cent were in Bangkok, 30 per cent in the central region and 3.6 per cent
located in the south of the country. This and the high cost of these services

results in significant inequalities in access to services322),

Access to appropriately trained care and support providers

According to ILO figures there is a significant deficit of long term care
providers. They estimate that since there are only 0.7 formal workers for 100
persons 65 and over, 34 per cent of people aged 65 and over are excluded
from long term care services323). In 2013 it was estimated that nearly a third
(31 per cent) of care staff did not have a certificate in caring for older people
and that those with high-level care needs were not having these needs met
due to a lack of skilled nursing staff324).

Support and assistance for family and other informal care providers, including
for respite care

In 2011 a National Plan on Long-Term Care was implemented which

includes extending support to care givers. There are tax incentives for family

320) HelpAge Korea et al, Community—-based home care for older people in South East
Asia, p4

321) Scheil-Adlung, LTC protection for older persons, p.73
322) Scheil-Adlung, LTC protection for older persons, p.73
323) Scheil-Adlung, LTC protection for older persons, p.73
324) Scheil-Adlung, LTC protection for older persons, p.73
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caregivers and training is available for volunteer caregiversszs).

Poland
Legislation on long term care

Poland has a fragmented long term care system governed by legislation in
a number of different areas including the Law on Health Care Services, 2004,
the Law on Social Assistance, 2004; the Law on Family Benefits, 2003; the
Law on Social Pension, 2003; the Law on Social Insurance Fund Pensions,
1998; and the Law on Vocational and Social Rehabilitation and Employment of
Disabled Persons, 1997326). Long term care services are provided both through
the health service and derive from the obligatory health insurance system
which is universal and through the social assistance system which 1s means
tested32?). Efforts to establish a more integrated, single long term care system

have not been taken up328),

Access to and choice of person-centred, affordable, appropriate, integrated,
quality, holistic social, care and support services

The vast majority of long term care, 93.5 per cent, is provided by families,
the average person providing such care in 2014 being a woman aged 51329).
This reflects the fact that a high number of older persons live with younger
family members and there is a traditional role division whereby women retire

early and are expected to care for older family members330).

325) HelpAge International, Public Policy and Services Map, p.23

326) yzukowski, ASISP Country Document Update 2014. Pensions, health and long
term care Poland European Commission, 2014, p.26,
http://ec.europa.ev/social/main.jsp?langld=en&catld=22 (3 August 2016)

327) Scheil-Adlung, LTC protection for older persons, p.74

328) Scheil-Adlung, LTC protection for older persons, p.75

329) Cited in zukowski, ASISP Country Document Update, p.28

330) Cited in 7zukowski, ASISP Country Document Update 2014 p.26
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In addition there is a lack of publically financed care services and affordable
private care establishments. Average public expenditure for long term care
2006-2010 was 0.7 per cent of GDP. All in—kind services are subject to out of
pocket payments and the cost of accommodation and board for institutional
care provided by the health sector can be as high as 70 per cent of the
monthly income of the care recipient. Families are also expected to contribute
and if this is still not sufficient, the local government will pay the rest. There
1s a care allowance available to everyone aged 75 or over not living in a
residential care facility but this has been criticised as being too low. Meeting
the eligibility criteria for services provided by the health service also severely
restricts access to long term care services financed by the national health

insurance system.33D

Access to appropriately trained care and support providers

According to ILO figures there is a significant deficit in trained long term
care providers: there are 0.7 formal long term care workers per 100 older
persons aged 65 and over and 226,412 more formal long term care workers
are required to provide long term care to the 83.9 per cent of older persons
are not covereds32),

In terms of quality of service provision there is widely held view that
training for general practitioners on long term care needs to improve and
more nurses need to be motivated to work with older persons with reduced

functional capacity333).

331) Scheil-Adlung, LTC protection for older persons, p.74
332) Scheil-Adlung, LTC protection for older persons, p.75
333) zukowski, ASISP Country Document Update 2014, p.29
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3.4 The Right to Freedom from Violence and Abuse

3.4.1 A summary of protection of the right under existing
international human rights law

There is no specific right to freedom from violence and abuse in older age
under international human rights law. Article 16 of the Convention on the
Rights of Persons with Disabilities (CRPD) on freedom from exploitation,
violence and abuse applies to older persons with disabilities. It is the most
recent provision in international human rights law on freedom from violence
and abuse, covering all forms of violence within and outside the home and the
intersectional nature of violence and abuse. It recognizes the need for effective
legislation and policies, independent monitoring of services for prevention and
comprehensive support. However this does not apply to older persons who are
not persons with disabilities.

At the regional level, there is no regional Asian human rights instrument,
nor specific provision in European regional human rights instruments although
the Charter of Fundamental Rights of the European Union does recognize the
right of older people to lead ‘a life of dignity’ in Article 25334) which could be
interpreted as meaning free from violence and abuse.

With regard to advisory documents, the Committee on the Elimination of
Discrimination Against Women' s General Recommendation No. 27 on older
women and protection of their human rights335 identifies different forms of
violence and abuse against older women as a concern, including exploitation
when their legal capacity is deferred to others without their consent336) and
makes recommendations on providing older women with information on their

rights and access to services, on training public authorities, the judiciary and

334) Charter of Fundamental Rights of the European Union,
http://eur-lex.europa.ew/legal -content/EN/ TX T/?uri=CELEX:12012P/TXT (15 July 2016)

335) CEDAW/C/GC/27, CEDAW, 2010

336) CEDAW/C/GC/27, CEDAW, 2010, paragraphs 14, 16 and 27
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law enforcement and on enabling older women to seek redress when their
rights are denied.

At the regional level, the Council of Europe’ s Recommendation
CM/Rec(2014)2 of the Committee of Ministers to member States on the
promotion of the human rights of older persons is broader in its scope as it
applies to all older persons and covers protection from violence, abuse,
intentional or unintentional neglect at home, within an institution or
elsewhere. It makes recommendations to states on awareness raising,
appropriate help and support and recognizes the right to an effective remedy
before a national authority and adequate redress in a reasonable time337).

The prohibition on torture, other cruel, inhuman or degrading treatment is
an absolute right that applies to older persons and is protected in the
Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment (1984)338) and Article 3 of the European Convention
on Human Rights339). The prohibition on torture covers the most serious
forms of abuse and ill-treatment and there may be situations where the
violence and abuse older persons are subjected to can be challenged on the
basis of being inhuman treatment which causes severe mental or physical
harm or degrading treatment which is humiliating and undignified. Such
situations may include the use of physical or chemical restraints or inadequate
care such as being left in your own faeces or urine for several hours340). The

Optional Protocol to this treaty has been discussed above.

337) CM/Rec(2014)2, paragraphs 16-20

338) Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment (1984) http://www.ohchr.org/EN/Professionallnterest/Pages/CAT.aspx
(15 July 2016)

339) European Convention on Human Rights (2010)
http://www.echr.coe.int/Documents/Convention_ENG.pdf (15 July 2016)

340) British Institute of Human Rights Yowr Human Rights: A Guide for Older
People, Second Edition, 2010, British Institute of Human Rights,
https://www.bihr.org.uk/olderpeopleguide (15 July 2016)
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3.4.2 An analysis of how the right has been addressed within UN
reporting and accountability mechanisms

State party reporting to Treaty Bodies on efforts to address violence and
abuse against older persons remains inadequate. Only 22 ASEM countries
made reference to violence and abuse against older persons in their most
recent periodic reports on their implementation of the following four
international human rights treaties: CEDAW, ICESCR, ICCPR and CRPD. Of
those that did, only four were from Asia: Australia34l), Japan342), Singapore343)
and Thailand344). Reporting also remains sporadic. Only eight of the 22
reporting countries reported on their efforts to address violence and abuse in
older age to more than one Treaty Body and none of these reported
consistently across the four treaties. Issues reported on varied widely from
general statements about how violence against older persons will receive
special attention345) to more specific references to policies for example, on
ensuring a restraint-free environment346) or providing special victim support347).

In a review of available Common Core Documents, only three ASEM
countries, Japan34d), Portugal349) and Slovenia3d0), refer to violence and abuse
against older persons. Croatia reported that since 2006 Croatian legislation has
included age as ground for hate crime3>1).

There have also been remarkably few recommendations, notes of concern or

341) CEDAW/C/AU/L7, Australia, 2010, paragraph 14.36

342) E/C.12/JPN/3, Japan, 2011, paragraphs 135-137

343) CEDAW/C/SGP/4, Singapore, 2009, paragraphs 24.10-24.11
344) E/C.12/THA/1-2, Thailand, 2013, paragraph 71

345) CCPR/C/BEL/5, Belgium, 2009, section 2.6

346) CCPR/C/IRL/4, Ireland, 2012, paragraphs 43-47

347) CEDAW/C/PRT/8-9, Portugal, 2013, paragraph 61

48) HRI/CORE/JPN/2012, Japan

49) HRI/CORE/PRT/2014, Portugal
350) HRI/CORE/SVN/2014, Slovenia
351) HRI/CORE/HRV/2011, Croatia

w W
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requests for information to ASEM countries from the Treaty Bodies and
Special Procedures to states on addressing violence and abuse against older
persons. A search of the Office of the High Commissioner for Human Rights’
Universal Human Rights Index found only six specific references between
1999 and April 2016352). Three of these were by the CEDAW Committee:
welcoming Japan' s adoption of its elder abuse law in 2006353, recommending
Poland adopt a comprehensive strategy to eliminate all violence against
women including against older women354), and to Austria recommending they
pay attention to violence against older women3s55). The Special Rapporteur on
violence against women recommended that Sweden pay attention to violence
against women with special needs, including older womens356), The Committee
on Economic Social and Cultural Rights noted its concern about the
abandonment of older women in China357).

Violence and abuse against older people has also been practically invisible
in the recommendations to ASEM countries in the Universal Periodic Review
system, with only four recommendations to date: to Brunei Darussalam,
Kazakhstan and two recommendations to Portugal3ds).

3.4.3 An explanation of how the right applies in the context of
older age and to older persons

Since there is currently no dedicated international human rights standard on
freedom from violence and abuse in older age, it 1S necessary to draw on

generic human rights standards or those applying in other contexts to

352) Universal Human Rights Index

353) CEDAW/C/JPN/CO/6, CEDAW, 2009

354) CEDAW/C/POL/CO/7-8, CEDAW, 2014

355) A/55/38 (SUPP), CEDAW 2000

356) A/HRC/4/34/Add.3, SR Violence against Women, 2007
357) E/C.12/1/ADD.107, CESCR, 2005

358) UPR database

244  Issue Analysis and Specific Recommendations on the Humen Rights of Older Persons in ASEM Countries



interpret how this right should apply in older age and to older people. The
right should apply to freedom from all forms of financial exploitation, fraud
and scams, concealment, physical, sexual and psychological violence, neglect,
coercion, abandonment, medical abuse, harmful traditional practices, expulsion
from the home and threats of any kind regardless of where the violence and
abuse occurs and by whom.
Particular measures that states would need to take to fulfil, respect and
protect this right include359):
« Effective legislation and policies that ensure all forms of violence and
abuse in older age are identified, investigated and where appropriate
prosecuted

« Access to effective remedies and redress

Accessible and appropriate victim support services

Specific attention to intersectional drivers of violence, for example on the

basis of age and gender

o Training of all care providers, health care personnel, social workers,
traditional or community healers, government officials, judiciary and law
enforcement in how to recognise and respond to situations of violence
and abuse in which older people may be particularly at risk

« Awareness raising and other measures to prevent all forms of violence

and abuse in older age

3.4.4 A regional perspective on protection of the right, where
information is available in existing literature

Attention to violence and abuse in older age, to data collection, prevention
programmes, legislation and policies is inadequate in every part of the world
according to the World Health Organization (WHO) 2014 Global Status
Report on Violence Preventior$69). A breakdown of the report’ s findings by

359) HelpAge International, A new convention on the rights of older people, p.6
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region also shows a general disparity between the extent to which European
and Asian ASEM countries are taking measures to address violence and

abuse in older age.

Inadequate data

Violence and abuse in older age is not confined to any one region or social
context. Prevalence rates in Europe vary from 2.2% in Ireland36D to 61.1% in
Croatia362). Asian studies have also found a wide spread, from 1496363) in
India to 36% in China364) and 40 per cent in the Philippines365). This variation
may be due to a number of factors, for example different survey methods,
different definitions of what elder abuse constitutes and different social norms
about talking about violence. In Australia five to six per cent of older
Australians are subjected to violence and abuse but it is thought that figures

could be much higher due to the reluctance to talk about abuse366). In 2013-14

360) WHO, Global Status Report on Violence Prevention 2014 WHO, 2014, pp.23 and 78
http://www.who.int/violence_injury_prevention/violence/status_report/2014/en/ (15
July 2016)

361) Naughton et al, Abuse and Neglect of Older People in Ireland: Report on the
National Study of Elder Abuse and Neglect, National Centre for the Protection of
Older People, 2010

362) Ajdukovic et al, ‘Family violence and health among elderly in Croatia’ , Journal of
Aggression, Maltreatment & Trauma, 18(3), 261-279, 2009

363) Chokkanathan, ‘Elder mistreatment and health status of rural older adults’ , Jjournal
of Interpersonal Violence 30(18), 3267-3282, 2014

364) Wu et al, Prevalence and Associated Factors of Elder Mistreatment in a Rural
Community in the People’ s Republic of China: A Cross Sectional Study’ , Plos one
7(3), €33857, 2012,
http://journals.plos.org/plosone/article?id=10.1371/journal. pone.0033857 (1 August 2016)

365) Co, The Case of the Philippine Older Persons: Finding a Place in the Human
Rights Domain, presentation, 17 June 2014, cited in Coalition of Services for the
Elderly et al, Human Rights Situation: Senior Citizens in the Philippines, p.38

366) Your Life Choices, Elder abuse; national conference aims to tackle the rise of
elder abuse, Your Life Choices, 25 February 2016,
https://www.yourlifechoices.com.au/news/the-continued-rise-of —elder-abuse (1 August
2016)
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around AUS$ 56.7 million (US$43.07 million August 2016) was misappropriated
from older persons, through abuse of power of attorney, pension skimming
schemes, family members accessing back accounts without consent or older
persons being forced into changing the terms of their will367).

Nonetheless, according to the WHO elder abuse is the least investigated type
of violence in terms of national prevalence surveys compared to child abuse,
intimate partner violence, sexual violence, youth violence. Of the 133 countries
which provided information for their report, only 17% had a survey on elder
abuse368), Of the 18 Asian ASEM countries which provided information for the
report, only three said they had a national prevalence survey. Of the 24
European ASEM countries providing information, 11 said they did.

National action plans

According to the WHO elder abuse is also the form of violence least
addressed in a national action plans compared to child abuse, intimate partner
violence, sexual violence, youth violence369. Globally of the 133 countries in
the report, 41 per cent had an action plan and 59 per cent did not. Of the 18
Asian ASEM countries which provided information for the report, 10 said
they had a national action plan. Of the 24 European ASEM countries
providing information, 14 said they did. Given the lack of national prevalence

surveys, these national action plans are not always based on data370).

Legislation

Of the 18 Asian ASEM countries who provided information for the WHO
report, 12 said they had legislation against elder abuse, of which eight

367) Your Life Choices, Elder abuse; national conference aims to tackle the rise of
elder abuse

368) WHO, Global Status Report on Violence Prevention 2014 pp.23 and 78
369) WHO, Global Status Report on Violence Prevention 2014 p.25
370) WHO, Global Status Report on Violence Prevention 2014 pp.25 and78
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countries reported that these laws were fully enforced. Of the 24 European
ASEM countries providing information, 14 said they had legislation, nine
claiming it was fully enforced. In addition, seven of the Asian countries said
they had legislation protecting against elder abuse in institutions, four of
whom said this was fully enforced. Thirteen European countries said they had
legislation covering institutions of whom eight said it was fully enforced.
Whilst this gives no information about the provisions or adequacy of the laws
or how they are being enforced, it does show the different levels of legal

protection that older people enjoy in relation to violence and abuse across
ASEM countries.

Awareness raising

Understanding what constitutes a violation of your rights i1s a core
component of human rights protection. However, in the 18 Asian ASEM
countries which provided information for the report, five said they had large
scale public awareness campaigns and six said they had limited campaigns.
Of the 24 European countries, six said they had larger scale public awareness
campaigns and five said they had lIimited ones. In terms of professional
awareness campaigns, four Asian countries said they had larger scales ones
and five said they had limited ones compared to 10 European countries

reporting larger scale campaigns and 8 limited ones.
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(Table 7) Action against elder abuse — Asia

Law against elder | Law against elder | National Professional|  Public
COAUS?;W abuse abuse in institutions| Action S;;vt:y awareness | information
Exist |Enforced| Exist |Enforced| Plan campaign | campaign
Australia Yes Full Yes Full Yes (S) Yes Larger scale | Larger scale
Bangladesh No No No No Limited Limited
Da?urssnaﬁ;m Yes Limited No No No None None
Cambodia No No Yes No None None
China Yes Full Yes Full Yes ? Larger scale Larger scale
India Yes Limited No Yes No None Limited
Indonesia Yes Partial No No No Limited Limited
Japan Yes Partial Yes Partial Yes Yes Larger scale Limited
Kazakhstan | Don't know Don't know ? ? Don't know Don't know
Lao PDR No No No No None None
Malaysia Yes Full Yes Full Yes No Larger scale Larger scale
Mongolia No No No No None None
Myanmar No No No No Limited Limited
New Zealand Yes Full Yes Full Yes (S) No None Larger scale
Pakistan NA NA NA NA NA NA NA NA
Philippines Yes Ful No Yes No None Don't know
Reoublc of |y NA NA NA NA | NA NA NA
Korea
Singapore Yes Full No No No None Larger scale
Thailand Yes Ful Yes Partial Yes Yes (S) Limited None
Vietnam Yes Ful Yes Partial Yes No Limited Limited
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(Table 8) Action against elder abuse — Europe

Law against | Law a_ga_inst. elqer National Survey Professional |  Public
Country elder abuse |abuse in institutions| Action data | 2Wareness information
Exist |Enforced| Exist |Enforced| Plan campaign | campaign
Austria No Yes Full No Yes Larger scale | Larger scale
Belgium Yes Full Yes (S) ? Yes Yes (S) | Larger scale Limited
Bulgaria Yes Full No Yes ? Limited Limited
Croatia Yes Partial Yes Partial Yes No Limited Limited
Cyprus Yes Full Yes Full Yes No Limited Limited
Czech Republic Yes Partial Yes Partial Yes ? Larger scale | Larger scale
Denmark NA NA NA NA N/A NA NA NA
Estonia No No No No None None
Finland Yes Ful Yes Full No Yes None Larger scale
France NA NA NA NA N/A NA NA NA
Germany Yes Full Yes Ful Yes (S) No Larger scale Limited
Greece NA NA NA NA NA NA NA NA
Hungary NA NA NA NA NA NA NA NA
Ireland NA NA NA NA NA NA NA NA
[taly Yes Full Yes Partial No No Limited None
Latvia No No No No None None
Lithuania Yes Limited Yes Full No No None None
Luxembourg NA NA NA NA NA NA NA NA
Malta NA NA NA NA N/A NA NA NA
Netherlands Yes Partial No Yes Yes Larger scale | Larger scale
Norway No No No No Limited Limited
Poland No No Yes Yes None Limited
Portugal Yes Full Yes Ful No Yes Larger scale Limited
Romania Yes Full Yes Full Yes No None None
Russian Federation |  No No Yes ? Limited Limited
Slovakia No Don't know Yes Yes Larger scale Limited
Slovenia Yes Full No No No Limited Limited
Spain Yes (S) | Don't know No Yes Yes Larger scale | Larger scale
Sweden No No Yes (S) | Yes (S) | Larger scale Limited
Switzerland Yes Partial Yes (9) Partial No Yes Limited None
United Kingdom | Yes () Ful Yes (S) Ful Yes (S) Yes Larger scale | Larger scale

Source Table 7 and 8: Adapted by the author from WHO, Global Status Feport on Violence
Prevention 2014

Key: N/A - not in survey; ? —information unavailable; Yes (S) —subnational. The ASEM countries
not included in Tables 7 and 8 were not included in the WHO report data on elder abuse.
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3.4.5 Case studies highlighting the practical implementation of
different components of the right

Japan

According to data from an annual survey by the Ministry of Health, Labour
and Welfare, the number of cases of elder abuse by paid caregivers is rising.
In 2012 it was 155, in 2013 it was 221 and in 2014 it was 300. In 2014, of
those surveyed, 64 per cent reported being subjected to physical abuse, 43 per
cent to mental and verbal abuse, 17 per cent to financial abuse and eight per
cent to neglect. Three per cent reported being sexually abused. In 2014 there
were 15,739 cases of abuse by relatives, 40 per cent of whom were

perpetrated by sons, 20 per cent by husbands and 17 per cent by daughters.371)

Legislation

Japan has specific legislation to prevent elder abuse and provide support to
caregivers, The Act on Prevention of Elder Abuse, Support for Caregivers of
Elderly Persons and Other Related Matters (Act no.124 of November 9, 2005),
hereafter the Elder Abuse Act372).

The Elder Abuse Act defines an older person as a person who is 65 or over
and elder abuse as including physical, emotional, sexual and financial abuse
and neglect. Whilst this definition of elder abuse is quite broad, the Japanese
Penal Code would apply for other forms of violence that may not fall under

the scope of the Elder Abuse Act, such as murder.

371) The Japan Times, Abuse of elderly by caregivers hits record high in Japan, The
Japan Times, 6 February 2016,
http://www.japantimes.co.jp/news/2016/02/06/national/social-issues/abuse—elderly—
caregivers—hits-record—high—japan/4.VzGLoocw-7 (18 July 2016)

372) Japanese Law Translation, Act on the Prevention of Elder Abuse, Support for
Caregivers of Elderly Persons and Other Related Matters,
http://www.japaneselawtranslation.go.jp/law/detail/?1d=2045&vm=04&re=02 (18 July
2016)
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The legislation does, however, restrict the potential perpetrators to
caregivers and care facility staff members. The only exception is in relation
to financial abuse where relatives may also be potential perpetrators. This
considerably limits the scope of the Elder Abuse Act as, for the vast majority,

it excludes anyone who is not providing care.

Drivers of violence

The Elder Abuse Act does not articulate the drivers of violence against
older persons apart from reference to the ‘burden borne by caregivers’ in
Article 1. This focus on the stress on caregivers, lack of resources, low
wages, inexperience and lack of skills of staff is highlighted in recent news
reports373), one of which stated that the Government’ s intention to cut
payments of care services by 2.27 per cent would worsen the situation374),
However, while a report by the Tokyo Bureau of Social Welfare and Public
Health mentioned drivers of violence that emanated from the caregiving
relationship, it also recognised negative attitudes towards the older persons
and older age including indifference of the family or spouse to the older

person and a lack of a supportive neighbourhood and isolation from society375).

Complaints, remedies and redress

Under the Elder Abuse Act, a survivor of elder abuse is entitled to
emergency accommodation away from their abuser (Article 9 (2)) and

consultation on damages suffered though unjust disposal of their property

373) The Mainichi, Measures needed to prevent nursing home murders, The Mainichi,
19 February 2016, http://mainichi.jp/english/articles/20160219/p2a/00m/0Ona/010000c
(18 July 2016)

374) Japan Press Weekly, Serious shortage of nursing homes causes elder abuse, Japan
Press Weekly, 19 February 2015,
http://www.japan—press.co.jp/modules/news/index.php?id=7971 (18 July 2016)

375) http://www.fukushihoken.metro.tokyo.jp/zaishien/gyakutai/haikei/ (Japanese) (18
July 2016)
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(Article 27 (1 ) A). An abusive caregiver may also be restricted from visiting
the survivor (Article 13). However the Elder Abuse Act does not create a
new offence of elder abuse and does not give survivors any additional rights
or courses of action. It confers no duty on the state to provide specific redress
for elder abuse. Instead survivors would have to take other courses of action
available, such as suing in tort for professional negligence or making a
criminal complaint. The Elder Abuse Act provides no support to a survivor
for making such a complaint. Sentencing for any offences would occur in

accordance with the Penal Code.

Support services

The Elder Abuse Act does not allow for any measures to support older

persons in such proceedings.

Autonomy of the older person

The Elder Abuse Act places a duty on all people to report elder abuse
(Article 7 (1) (2) and Article 21 (1) (2) (3) ) but it does not provide an offence
or penalty of failing to comply with that duty. The legislation however does
not appear to take the survivor s wishes into account when deciding what
steps the state should take. The legislation states that the local municipality
must investigate any report of potential abuse (Article 9) and that municipal
welfare officers may forcibly enter the domicile of the survivor to investigate
(Article 11). Nor does the legislation appear to maintain a balance between
protecting the wishes of the survivor and protecting them from violence. The
municipality has the power to unilaterally remove the survivor from their
domicile (Article 10), and restrict the abusive caregiver from visiting (Article
13) but the legislation does not require a consultation with the survivor nor

does it reference the survivor’s wishes.
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Training of service providers, judiciary and law enforcement

The Elder Abuse Act obligates the state to take a number of steps
including specialized training for public servants, co-ordinating cooperation
among government agencies and various levels of government; providing
support to private support organisations; coordinating with local police where
necessary; assigning specific public servants exclusively to elder abuse
management; conducting studies on elder abuse, and promoting the Adult
Guardianship System, and maintaining records and making announcements

regarding the statistics of elder abuse in care facilities each financial year.

Awareness raising

The state must also conduct advertising campaigns to promote awareness

of elder abuse.

UK

In 2013/14, the number of cases of violence against older persons referred
to the Crown Prosecution Service376) by the police increased from 2,832 to
33173770, Of the cases prosecuted, 81 per cent secured convictions. Seventy
eight per cent of the defendants in these cases were men. The sex of the
victim was recorded in 77 per cent of the cases: of these 44 per cent were

women and 33 per cent were men378). However, Age UK estimates that

376) The Crown Prosecution Service is the principal prosecuting authority for England
and Wales. It is an independent body, headed by the Director of Public
Prosecutions, and it has responsibility for determining the appropriate charges in
all but minor criminal cases.

377) Criminal Prosecution Service, Hate crime and crimes against older people
2015-14 Criminal Prosecution Service, 2014, p.40,
https://www.cps.gov.uk/Publications/docs/cps_hate_crime_report_2014.pdf (18 July
2016)

378) Criminal Prosecution Service, Hate crime and crimes against older people
2013-14 p.4l
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approximately 500,000 older people are abused each year379). They also state
that over half of people aged 65 and over believe they have been targeted in

scams targeted including doorstep crime, account takeover and pension scams380),

Legislation

There is no statutory definition of a crime against an older person or of
elder abuse nor any offence of neglect of an older person. In most cases the
law of England and Wales does not identify crimes against older people as
separate from violent crimes generally. There are therefore a number of
offences that apply to older people as they do to other sections of the
population, for example, inter alia, under the Sexual Offences Act 2003, the
Criminal and Justice Courts Act 2015, the Serious Crimes Act 2015, the
Mental Capacity Act 2005 and the Care Act 2014. Older persons are however
specifically referenced within the definition of vulnerable adults in Section 5
(6) of the Domestic Violence, Crime and Victims Act 2004 (as amended)38D).
Particular perpetrators are identified under each law. It is beyond the scope of

this report to look at all of this legislation in detail.

Drivers of violence

The Crown Prosecution Service has recognized in its policy document on

crimes against older people that negative attitudes towards older persons are

379) Cited in Later Life in the United Kingdom Age UK, June 2016. UK estimate
adapted from “UK Study of Neglect and Abuse of Older People, Prevalence
Survey Report” , M. O Keefe et al. for Department of Health and Comic Relief, 2007
and “Elder abuse in Britain” , J. Ogg and G. Bennett, BM] Vol. 305, October 1992,
http://www.ageuk.org.uk/Documents/EN-GB/Factsheets/Later_Life UK_factsheet.p
df?dtrk=true (18 July 2016)

380) Age UK, Safe at home Age UK, 16 September 2015,
http://www.ageuk.org.uk/professional -resources—home/policy/safe-at—home/scams
—and-crime/ (18 July 2016)

381) Legislation.gov.uk, Domestic Violence, Crime and Victims Act 2004
www.legislation.gov.uk/ukpga/2004/28/section/5 (18 July 2016)
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widespread in the UK, that these may be reflected in organisations that care
for people in both domestic and institutional settings and that they are
determined to play their part in challenging this382). It categorizes crimes
against older people by reference to their drivers where older people are
targeted because of their perceived or known lack of mental capacity, their
perceived vulnerability or because they are living in unregulated care settings;
crimes that are not initially related to age but where the situation is exploited
once the older age of the persons becomes known; and crimes that are
motivated by hostility based on age or perceived age.383)

Alison Saunders CB, the Director of Public Prosecutions has stated that

“All crime is unacceptable but offences that are driven by hostility or hatred
based on personal characteristics set a particular challenge to a civilized
society. For the Crown Prosecution Service (CPS) therefore effectively
addressing all forms of hate crime and crimes targeting older people remain
a core commitment. 334

The Crown Prosecution Service has also published Domestic Abuse
Guidelines that outline a non-exhaustive list of drivers for domestic violence
against older people which range from the physical, mental or cognitive heath

of the older person themselves to societal or geographic exclusion or isolation335).

Complaints, remedies and redress

There are a number of different channels through which older persons can

make complaints depending on the context in which the abuse took place. For

382) Crown Prosecution Service, Crimes Against Older People - CPS Prosecution
Policy, http://www.cps.gov.uk/publications/docs/caop_policy.pdf (18 July 2016)

383) Crown Prosecution Service, Crimes Against Older People, Annex A

384) Crown prosecution Service, Hate Crime and Crimes Against Older People
http://www.cps.gov.uk/publications/equality/hate_crime/index.html (18 July 2016)

385) Crown Prosecution Service, Domestic Abuse Guidelines for Prosecutors: Legal
Guidance, Crown Prosecution Service,

http://www.cps.gov.uk/legal/d_to_g/domestic_abuse_guidelines_for_prosecutors/#a76
(18 July 2016)
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example, if within the National Health Service, then a complaint can be made
to the Parliamentary and Health Service Ombudsman; if in a care setting
where the local government pays for the care, then the complaint can be
made to the local government and if the recipient is unhappy with the
outcome, then they can complain to the Local Government Ombudsman.
The remedies and redress available to older survivors of violence will
depend upon the different legislation under which the offence falls and the
level of seriousness of the offence in general and then of that particular
offence. Aggravating and mitigating factors will be taken into account. Whilst
the Crown Prosecution Service monitors crimes against older persons
alongside other hate crimes, crimes that are driven by hatred or hostility to
older persons are not yet not recognized in the UK as hate crime in the way
that crimes against people based on other characteristics such as disability or
religion are. Recognising crimes against older persons as such would ensure

heavier penalties are incurred.

Support services

Support is available to victims whilst a case is being considered for
prosecution and during any trial that may follow and the Crown Prosecution
Service has recognized that older persons may have specific requirements386).
Following a conviction for a violent or sexual offence where the offender is
sentenced to 12 months or more in prison, the victim can opt into the Victim
Support Scheme. This offers different redress measures including applying for
compensation, applying to make a statement at the offenders parole hearing

and receiving information about restorative justice387).

386) Crown Prosecution Service, Crimes Against Older People Section 5
387) Crown Prosecution Service, Code of Practice for Victims of Crime, October 2015
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Autonomy of the older person

There are a number of codes of conduct that obligate care providers and
health care workers to report any concerns they have about someone being at
risk of violence and abuse388). As an example of how the legislation aims to
balance protecting the wishes of the survivor and protecting them from
violence, the Care Act 2014 contains only broad requirements of taking adult’ s
wishes into account, for example a local authority is required to have regard
to the importance of beginning with the assumption that the individual is best
placed to judge their own well-being, and the importance of the individuals
views, wishes, feelings and beliefs339). Local authorities must ensure that any
restrictions on the individual’s right of freedom of action brought about by
the exercise of a function under the Act is kept to the minimum necessary for

achieving the purpose of that function.390)

3.5 The Right to Work and Employment

3.5.1 A summary of protection of the right under existing
international human rights law

Older persons’  right to work is protected under the following general human
rights standards: the Universal Declaration of Human Rights, 1948, Article 23;
the International Covenant on Economic, Social and Cultural Rights, 1966,
Articles 6 and 7; the Convention on the Elimination of all Forms of

Discrimination against Women, 1979, Article 11; and, the Convention on the

388) See for example the Health and Care and Professions Council Standards of
Conduct, Performance and Ethics 2016, 7.1, General Social Care Council Codes of
Practice for Employers of Social Care Workers 2010; Nursing and Midwifery
Council Professional Standards of Practice and Behaviour for Nurses and
Midwives 2015

389) Care Act 2014, s (1)(3)(a)- (b)

390) Care Act 2014, s (1)(3)(h)
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Rights of Persons with Disabilities, 2006, Article 27.

The ILO Convention on Discrimination (Employment and Occupation)
Convention, 1958 (No.111) does not include age in its list of prohibited
grounds in Article 1 (1) (a) although Article 1 (1) (b) permits States parties
to add additional grounds for domestic purposes.

At the regional level, there is no regional Asian human rights instrument.
Various aspects of the right to work are protected under European regional
human rights law in numerous articles in both the European Social Charter,
revised 1996, Articles 1-6, Articles 9 - 10 and Articles 24 - 29 and the
Charter of Fundamental Rights of the European Union, 2007, Articles 15,
27-31. The EU Employment Equality Directive 2000/78/EC (hereafter the EU
Directiveforbids direct and indirect discrimination, harassment, instructions to
discriminate and harassment on the grounds of, inter alia, age. However, it
also allows employers to justify what would seem to be discriminatory
actions or workplace policies under the principle of “genuine and determining”
occupational requirements39D).

With regard to advisory documents, the Committee on Economic, Social and
Cultural Rights General Comment No. 6 on the economic, social and cultural
rights of older persons (1996) urges State parties to take measures to prevent
discrimination in employment on the basis of age and encourages the
employment of older workers in circumstances that make the best use of their
experience and to prepare workers for retirement392). The Committee on
Economic, Social and Cultural Rights also pointed out that areas where
discrimination on the basis of age is still tolerated, including mandatory
retirement ages, the trend is to eliminate such discrimination and states

should take steps to expedite this393).

391) Ghosheh, Age discrimination and older workers: Theory and legislation in
comparative context, ILO, 2008, p.15

392) General Comment No. 6 CESCR, 1996, paragraphs 22-25
393) General Comment No. 6 CESCR, 1996, paragraph 12
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The Committee on Economic, Social and Cultural Rights General Comment
No. 18 on the right to work (2006) recalls General Comment No. 6 and
highlights the need to take measures to prevent discrimination on the grounds
of age in employment and occupation3d4).

The Committee on the Elimination of Discrimination Against Women' s
General Recommendation No. 27 (2010) affirms States parties’  obligation to
facilitate older women’ s participation in paid work without discrimination
based on their age or gender, that older women should not be forced into
early retirement and that the impact of gender-pay gaps on older women
should be monitored3¥%).

The Independent Expert on the enjoyment of all human rights by older
persons recommended that states should introduce incentives to employers
and employees to extend working lives along with recommendations on the
adapting of working environments and conditions, continued vocational
training and social security systems that do not penalise older persons who
continue to work beyond retirement age39).

There are International Labour Organisation (ILO) recommendations that
address the situation of older workers and discrimination in employment such
as R162 Older Workers Recommendation, 1980 and R166 Termination of
Employment Recommendation, 1982.

At the regional level, the Council of Europe’ s Recommendation
CM/Rec(2014)2 of the Committee of Ministers to member States on the
promotion of the human rights of older persons recommends that states
ensure that older persons do not face discrimination in employment on the
grounds of age in both the public and private sectors and in relation to access
to employment, vocational training, working conditions, membership in trade

unions and retirement. Any difference in treatment in these areas must be

394) E/C.12/GC/18, CESCR, 2006, paragraph 16
395) CEDAW/C/GC/27, CEDAW, paragraph 41
396) A/HRC/30/43, IE Older Persons, paragraph 107
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justified by furthering a legitimate aim of employment policy and being
proportionate to that aim397). Member States should also promote older
persons  participation in the labour market and pay specific attention to health

and safety of older workers39),

3.5.2 An analysis of how the right has been addressed within UN
reporting and accountability mechanisms

State party reporting to Treaty Bodies on efforts to realise the right to
work for older persons has been limited. Twenty eight ASEM countries made
reference to older persons and work in their most recent periodic reports on
their implementation of the following four international human rights treaties:
CEDAW, ICESCR, ICCPR and CRPD. Of those that did, eight were from Asi
a3 and 20 from Europe00), Whilst this is just over half of all ASEM
countries, reporting remains inconsistent across the four treaties, with only
one report on CRPD and two on the ICCPR compared to 23 on CEDAW. Only
13 countries reported on the ICESCR. Issues reported on to CEDAW were
most commonly on the employment of older women, whether this had
increased40) and particular measures taken to improve employment rates402).
Reports on implementation of ICESCR also focused predominantly on

increasing the employment of older persons, for example the prohibition of

397) CM/Rec(2014)2, paragraph 26

398) CM/Rec(2014)2, paragraphs 27-28

399) India, Indonesia, Japan, Lao PDR, New Zealand, Republic of Korea, Thailand and
Viet Nam

400) Austria, Bulgaria, Croatia, Cyprus, Czech Republic, Finland, Germany, Greece,
Hungary, Italy, Latvia, Lithuania, Luxembourg, Netherlands, Norway, Slovakia,
Slovenia, Spain, Sweden, Switzerland

401) For example CEDAW/C/NLD/6, Netherlands, 2014, paragraph 34; CEDAW/C/NZL/7,
New Zealand, 2011, paragraph 80; CEDAW/C/ESP/7-8, Spain, 2013, paragraph 174,

402) For example CEDAW/C/BGR/4-7, Bulgaria, 2011, paragraph 186; CEDAW/C/
CYP/6-7, Cyprus, 2011, paragraph 117, CEDAW/C/GRC/7, Greece, 2011, paragraph
218; CEDAW/C/KOR/S, Republic of Korea, 2015, paragraph 2
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age discrimination in employment legislation403) and the promotion of older
person’ s employment404). Little attention has been given to decent working
conditions. One country reported on reducing the working hours of older
persons but it was not clear if this impacted positively (by improving working
conditions) or negatively (by denying older persons the right to work longer
hours) on the right to work in older age405),

In a review of available Common Core Documents, five ASEM countries,
the Czech Republic, Germany, Ireland, the Republic of Korea and Slovenia,
provide information on the right to work. The Czech Republic406), Ireland407)
and the Republic of Korea40d) refer to employment legislation that prohibits
discrimination on the basis of age. Germany refers to the retirement age of
judges, set at 68 years old409). Slovenia includes the motivation of older
persons to work as a priority410),

Treaties Bodies have paid little attention to older persons right to work.
There were no recommendations by Special Procedures. A search of the
Office of the High Commissioner for Human Rights’ Universal Human Rights
Index found only 11 specific references between 1999 and April 2016 to a total
of eight ASEM countries#1l). These were limited to two Treaty Bodies, the
CEDAW Committee and the Committee on Economic, Social and Cultural
Rights. Three were by the Committee on Economic, Social and Cultural

Rights and eight by the CEDAW Committee. The recommendations, notes of

403) For example E/C.12/AUT/14, Austria, 2012, paragraph 211; E/C.12/NOR/5, Norway,
2012, paragraph 148

404) For example E/C.12/KOR/3, Republic of Korea, 2008, paragraph 64; E/C.12/SVN/2,
Slovenia, 2013, paragraphs 51, 54, 63, 73, E/C.12/THA/14, Thailand, 2012, paragraph 23

405) E/C.12/VNM/2-4, Vietnam, 2013, paragraph 313

406) HRC/CORE/CZE/2010, Czech Republic

407) HRC/CORE/IRL/2014, Ireland

408) HRC/CORE/KOR/2016, Republic of Korea

409) HRC/CORE/DEU/2009, Germany

410) HRC/CORE/SVN/2014, Slovenia

)

411) Universal Human Rights Index
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concern and requests for information focused on just two issues: the
intersection between age and gender based discrimination and its impact on
older women, and work and unemployment among all older persons. The
CEDAW Committee expressed its concern about discrimination in hiring older
women in Hungary412) and the unemployment of women in the Netherland
s413) and New Zealand (Cook Islands)414). It recommended that Croatia
eliminate age discrimination against women over 40 years old in the
workplace41d). It welcomed efforts to secure employment for older women in
Singapore416) and the equalisation of retirement age in Kazakhstan4l?). The
Committee on Economic, Social and Cultural Rights noted the initiatives by
Sweden to secure employment for older persons4ld) and recommended that
Belgium combat unemployment in the 55-64 year old age group4l9.

The right to work has been absent from recommendations to ASEM
countries in the Universal Periodic Review system. Only one recommendation
has been made to date in relation taking action to avoid labour discrimination

on the basis of age to Germany420).

3.5.3 An explanation of how the right applies in the context of
older age and to older persons

Based on the existing standards, advisory documents and a review of
reporting a and monitoring of the right under the UN accountability

mechanisms, particular measures that states would need to fulfil, respect and

412) A/57/33(SUPP), CEDAW, 2002

413) CEDAW/C/NLD/CO/5/ADD.1, CEDAW, 2010
414) CEDAW/C/NZL/CO/7, CEDAW, 2012

415) A/60/33(SUPP), CEDAW, 2005

416) CEDAW/C/SGP/CO/3, CEDAW, 2007

417) CEDAW/C/KAZ/CO/2, CEDAW, 2014

418) E/C.12/SWE/CO/5, CESCR, 2008

419) E/C.12/BEL/CO/7, CESCR, 2013

420) UPR Database
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protect older persons’ right to work include:

« Non-discrimination on the basis of age in all matters of employment in
the formal and informal sectors, including harassment on the basis of age

« Prohibition of mandatory retirement on the basis of age

« Decent working conditions including equal opportunities and equal
remuneration for work of equal value, safe and healthy working
conditions, protection from harassment and redress of grievances

o Meaningful work

« Access to re—training for a changing workplace

Reasonable accommodation made for gradual transition to retirement

Exercise of labour and trade union rights

Promotion of employment opportunities in the labour market and

self-employment

Protection from slavery, servitude, forced or compulsory labour42l)

3.5.4 A regional perspective on protection of the right, where
information is available in existing literature

The extent to which discrimination on the basis of older age occurs in
employment and to which older persons are denied their right to work across
ASEM countries is hard to assess.

In its report on structural ageism, Age Platform Europe cites a number of
examples where older persons reported being subjected to age discrimination422).
For example, in the Netherlands nearly four out of ten job seekers aged

between 55 and 64 said they had lost out on a job due to their age423). A

421) HelpAge International, A new convention on the rights of older people: a concrete
proposal, p.6

422) AGE Platform Europe, Fosition on Structural Ageism, Age Platform Europe, 2016,
http://age-platform.eu/images/stories/Publications/papers/AGE_IntergenerationalSo
lidarity_Position_on_Structural_Ageism.pdf (3 August 2016)

423) DutchNews.nl, Older job hunters say they face age discrimination, race also an
issue, DutchNews.nl, 24 January 2014,
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study by Ghent University in Belgium showed that older persons received 39
per cent fewer job interviews than younger job seekers who apart from the
extra years experience, had the same profile424). Three out of four companies
in Belgium were found to invest less in vocational training for older worker
s425) and employers in France do not always offer the same re-training
opportunities to workers near to retirement age426),

Age discrimination in employment and conditions at work are not limited to
Europe. In Hong Kong, for example, the Equal Opportunities Commission found
that nearly 25% of workers over the age of 50 that they surveyed had been
denied a promotion due to their age and more than 60 per cent of employed
respondents disagreed with having a mandatory retirement age??. In the
Philippines, older workers were found to have a median monthly income of
PHP3000 (US$64.3 August 2016) per month, barely above poverty levels. Data
from the Philippine Study of Ageing in 2007 showed that only 29 per cent of
older workers actually received any earnings from work, the rest were unpaid.428)

As can be seen from Annex 1, from the information available in the scope of
research for this report, the majority of ASEM countries have some form of
legislation that governs employment in older age. However, the levels of protection

of older persons’ right to work vary with the different approaches taken.

http://www.dutchnews.nl/news/archives/2014/01/older_job_hunters_say_they_fac/
cited in AGE Platform Europe, Position on Structural Ageism

424) Summary in Dutch at
https://www.ugent.be/nl/actueel/persberichten/leeftijd-werknemer—ouder-discrimin
atie-solliciteren.htm cited in AGE Platform Europe, Position on Structural Ageism

425) Report in French http://unia.be/files/legacy/le_barometre_de_la_diversite_emploi.pdf
cited in AGE Platform Europe, Position on Structural Ageism

426) Marie Mercat Brun, ‘Age and disahility differential treatment in France - Contrasting
EU and national court’ s approaches to the inner limits of anti-discrimination law’
International Journal of Discrimination and the Law (2015)

427) Hong Kong must end age discrimination in the workplace South China Morning Post,
http://www.scmp.com/print/comment/insight-opinion/article/1898376/hong -kong—m
ust-end-age—discrimination-workplace (3 August 2016)

428) Coalition of Services for the Elderly et al, Human Rights Situation: Senior
Citizens in the Philippines, pp.12-13,
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One approach, often taken by EU member states is to include age as a
prohibited ground alongside other prohibited grounds such as sex, race,
nationality and disability. The ILO highlights a concern that age
discrimination may not get the attention required in this approach, particularly
where ageism and age discrimination are not taken as seriously as other
forms of discrimination429. Other countries have adopted specific age
discrimination legislation, for example Singapore and the UK. In Australia and
New Zealand, age discrimination in employment has been addressed in both
employment and human rights law. In this case the employment law applies
to those in employment relationships whilst the human rights law extends to
those looking for work430),

Japan and the Republic of Korea have taken yet a different approach
combining legislation and employment policy whereby the legislation outlines
the obligations of government agencies, employers and older workers and
takes an employment policy approach rather than a legal, rights-based one43D.
Whilst this type of legislation may be more proactive than anti—discrimination
legislation, it fails to address what recourse an older worker can take when
their rights are violated or what remedies are available to them432),

However, some countries have no specific legislation prohibiting age
discrimination in employment: Bangladesh, Brunei Darussalam, Cambodia,
China, India, Indonesia, Japan, Kazakhstan, Lao PDR, Malaysia, Myanmar,
Pakistan, and Vietnam.

Some countries have abolished mandatory retirement ages, namely the age
at which someone is forced to retire regardless of their capacity or willingness
to work. However they are still in place in some ASEM countries. In Europe,

for example, legislation in Belgium, Cyprus, Germany, Latvia, Luxembourg,

429) Ghosheh, Age discrimination and older workers, p.18
430) Ghosheh, Age discrimination and older workers, p.19
431)
432)

Ghosheh, Age discrimination and older workers, p.20
Ghosheh, Age discrimination and older workers, p.21
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Portugal, Spain, France and Hungary require public sector employees to retire
at a certain age, whereas both public and private sectors workers are forced
to retire at a certain age in Finland, Italy, Malta, the Netherlands, Romania,
Sweden, Croatia and Ireland433). The possibility to justify upper age limits
under the EU s Employment Framework Directive makes it difficult for older
persons to successfully challenge these mandatory retirement ages as
discriminatory. The European Court of Justice ruled that mandatory
retirement ages are acceptable to avoid the stigmatisation of asking people to
retire when they are no longer able to work434) however such rulings can be
said to perpetuate the discriminatory assumption that older chronological age
1s a proxy for incapacity.

Mandatory retirement ages are also in force in Asian countries, including in
Vietnam and Thailand435).

3.5.5 Case studies highlighting the practical implementation of
different components of the right

Australia

This case study draws on the findings of Willing to Work, a recent inquiry
on age discrimination in employment by the Australian Commission of Human

Rights (here after the Commission).436)

433) Chopin et al, Developing Anti-Discrimination Law in Europe 2014, European
Commission, cited in AGE Platform Europe, Position on Structural Ageism

434) Joined cases C-159/10 and C-160/10 cited in AGE Platform Europe, Fosition on
Structural Ageism, 2016

435) Williamson C, Policy Mapping on Ageing in Asia and the Pacific Analytical
KReport, HelpAge International, 2015,
http://ageingasia.org/mapping—of—-ageing—policies/ (12 August 2016)

436) Australian Human Rights Commission, Willing to Work, National Inquiry into
Employment Discrimination Against Older Australians and Australians with
Disability;, Australian Human Rights Commission, 2016,
https://www.humanrights.gov.au/our—-work/disability -rights/publications/willing—w
ork—national-inquiry -employment—discrimination#factsheets (3 August 2016)
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Significant numbers of older persons in Australia work: in 2015 73.8 per
cent of those aged 55 to 59 were working, 56.5 per cent of those aged 60 to
64 and 12.7 per cent of those over the age of 65. Their rights at work are
protected under the Age Discrimination Act 2004 (Cth) which prohibits
discrimination on the basis of age in various aspects of employment including
recruitment, terms and conditions, promotion, training and dismissal.

Despite this legal protection, the Commission’ s survey found that 27 per
cent of people over the age of 50 reported experiencing age discrimination at
work, a third of which had been whilst applying for a job. They also found
that older persons find it harder to get another job after being made
unemployed, the average duration of unemployment for older persons being 68
weeks, compared to 30 weeks for 15-24 year olds and 49 weeks for 25-54
vear olds. In addition 70.9 per cent of the complaints that the Commission
received about age discrimination in 2014-15 were in the area of employment.
They also reported that employment was one of the most common areas that
older persons make complaints about to other state and territory equal
opportunities agencies.

This discrimination, the Commission reports, is taking place against a
backdrop of negative, ageist attitudes, stereotypes and behaviour in both the
community and amongst employers. They found that 10 per cent of
businesses will not recruit above a certain age, the average of which is 50
years old.

A key finding of the Inquiry was the level of under reporting of age
discrimination. Of the 27 per cent reporting age discrimination, 43 per cent did
not take any action. This is reflected in the fact that of all the complaints
made to the Commission in 2014-15, only six per cent were made under the
Age Discrimination Act. A number of issues were raised in submissions to
the Commission that may explain this level of under reporting. These included
lack of awareness of rights and confusion over the complexity of the

legislation; the cost of a court action and the emotional toll it can have; the
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difficulty of proving age discrimination has taken place, both in terms of a
comparator test and because of the need to prove discrimination under each
ground separately when there is a case of intersectional discrimination.
Concerns were also raised about the low level of the remedies and the
neffectiveness of the system.

The Inquiry’ s recommendations to the Government and to employers and
businesses address this. Their recommendations to the Government included
legislative reform of federal discrimination laws and the Fair Work Act 2009
(Cth) to ensure access to justice for those who have been discriminated
against. They also included very practical measures such as employing and
re—training older workers in the government s own workforce and to leverage
its position as a buyer of good and services to encourage older workers
participation in the labour force. Recommendations to employers included
non-discriminatory recruitment and retention practices, building workplace
flexibility, for example in job design or hours of work, investing in the health

of staff, and providing targeted education and training in the workplace.

Italy
Legal Protection

Older persons in Italy are protected against discrimination on the basis of
age by Article 3 of the Italian Constitution which prohibits all forms of
discrimination under a general principle of equality, by Article 15 of the
Workers”  Statute, 1970,and by Law No. 216, 2003, which implements the EU
Framework Directive no.78/2000. Law No. 216 prohibits direct discrimination
when a person is treated less favourably due to age; indirect discrimination
when an apparently neutral requirement puts someone at a disadvantage
because of their age; harassment, being any unwanted conduct relating to the
persons age that violates their dignity and creates an intimidating, hostile,

degrading, humiliating or offensive environment; and instruction to discriminate.
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The Constitution covers all persons and the Workers Statute covers all
employees. Law No.216 covers both public and private sector employees
throughout the entire employment relationship, from recruitment to dismissal.

Exceptions are allowed under Law No.216 where differential treatment on
the basis of age can be objectively justified by a legitimate aim and when this
is done in a way that is appropriate and necessary. These exceptions include
when discriminating on the basis of age is essential for particular activities,
rules allowing for differentiating between people of different ages in access to
jobs or training, rules for minimum age requirements for a job, rules for
hiring up to a certain age based on the training required for the job or if you
need to work for a certain period of time before retirement and any other
difference in treatment that is justified by lawful purposes and pursued
appropriately. One such example could be that employees who meet the
eligibility criteria for the Pensione di vecchiaia (old age pension) can be
dismissed without giving any justification or notice.

Each of the three laws is enforceable through the courts which can order
the employer to pay damages which are unlimited, stop the discriminatory
behaviour, develop a plan to remove discriminatory practices. The court may
also publish their decision in a national newspaper. Despite this claims
regarding age discrimination are rare.437)

Despite this legal protection, data from 2012 puts the employment rate for
those over 50 years of age in Italy at 36 per cent lower than average the
European average of 46 per cent438). This may reflect a general trend among

companies to encourage early exit routes rather than retaining older worker

437) Ttaly profile,
www.agediscrimination.info/international/Pages/international.aspx/international/Pag
es/international.aspx (14 April 2016)

438) Istat, Noi Italia, Istat Roma cited in Colombo, ftaly: The role of governments and
social partners in keeping older workers in the labour market,
http://www.eurofound.europa.eu/observatories/eurwork/comparative-information/na
tional-contributions/italy/italy—the-role-of-governments—and—social-partners-in-k
eeping —older-workers—in—the-labour-market (3 August 2016)
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$439). Only 4.3 per cent of people over the age of 54 took part in training
activities in 2011440). Other factors may also be limiting older persons access
to work, including pension systems that encourage early retirement, taxation
systems that make it difficult to combine receipt of a wage with that of even
a partial pension and a prevailing ageist stereotype that older workers are
less productive44l). According to Age Platform Europe, between 60 and 70 per
cent of advertisements for jobs contain an upper age limit of 35 to 40 years,
including for jobs in public administration442).

Some measures have been introduced to encourage retention of older
workers including introducing a tax incentive for employing workers over the
age of 50 who have lost their job for over 12 months and job placement

services for those aged over 50 by employment agencies443).

3.6 Implications of key findings from case studies for
further enhancement of older persons human rights

The detailed examination of the extent to which each of the five rights
above 1s addressed in the international human rights system reveals the
inadequacy of that system in addressing these rights in older age. Older

persons’ right to social security, health and work are all covered by general

439) Colombo, ftaly: The role of governments and social partners in keeping older
workers in the labour market

440) ISFOL, www.isfol.it cited in Colombo, ftaly: The role of governments and social
partners in keeping older workers in the labour market

441) Colombo, ltaly: The role of governments and social partners in keeping older
workers in the labour market

442) Age Discrimination, Presentation to the UNOEWG on the Human Rights for Older
People, 22 August 2012, Louise Richardson, AGE Platform Europe,
http://www.age—platform.eu/images/LouiseRichardson_presentation. OEWG2012.pdf
(12 August 2016)

443) Colombo, ltaly: The role of governments and social partners in keeping older
workers in the labour market
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human rights standards. Despite this reporting to and recommendations by
Treaty Bodies, Special Procedures and the UPR remain limited. This is even
more pronounced for the right to freedom from violence and abuse and to
long term care where there are currently no standards in existing
international human rights law. Advisory documents by Treaty Bodies and
Special Procedures are helpful to a point in clarifying how aspects of the
rights apply in the context of older age and to older people but are only
advisory and have not resulted in consistent reporting or monitoring on
specific measures to ensure the enjoyment of these five rights in older age.
The country case studies are illustrative snap shots about different aspects
of the rights of older persons. They are not intended to provide a
comprehensive overview of older persons  enjoyment of their rights in any
one country. However, as illustrative examples, what they do show is that
much needs to be done to ensure all older persons fully enjoy their rights.
Examination of these five rights and how they are currently being
addressed highlights the need for the debate on the rights of older persons to
focus more on how human rights apply in older age, what new international
human rights standards should look like and what the contents of a new
convention should be if there were one. Suggestions have been made to this
effect for each of the five rights examined and the same needs to be done
across the full range of human rights. The full enjoyment of human rights by
older persons cannot be achieved until there is a better understanding of how
human rights apply in this unique context and what practical measures need

to be taken to realize them.
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4.1 Understanding how human rights apply to older
persons and in the context of older age

National level

« Consult older persons on their experience of ageism, age discrimination
and denial of human rights

« Conduct awareness raising sessions on the rights of older persons with
older persons themselves, with other members of the community and
with those in positions of responsibility for the realisation of human

rights, including the judiciary, law enforcement, service providers

International level

« Provide guidance on what a comprehensive set of human rights
standards in a new UN convention on the rights of older persons would
contain and feed this into the current debate on the rights of older

persons

4.2 Non-discrimination

National level

o« Conduct further research on appropriacy and adequacy of age
discrimination legislation, including the extent to which multiple,
intersecting and cumulative discrimination is prohibited, and extent to
which exceptions are in line with principles of non-discrimination.

« Examine the potential for and work with the government towards the
introduction of national legislation prohibiting age discrimination where

it does not exist
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Regional level

o Conduct further research on appropriacy and adequacy of age
discrimination legislation at the regional level, including the extent to

which multiple, intersecting and cumulative discrimination is prohibited,

and extent to which exceptions are in line with principles of

non-discrimination.

International level

« Provide guidance on what a comprehensive non—-discrimination in a new

UN convention on the rights of older persons would contain

4.3 Human rights complaints mechanisms

National level

« Ensure older persons have access to information about their rights and

about the complaints mechanisms available to them
« Collect, analyse and disseminate information about complaints on age

discrimination and other forms of discrimination disaggregated by age of
complainant

International level

o Conduct a multi-country study on the barriers older persons face to

making complaints and the accessing remedies when their rights have
been violated

276 Issue Analysis and Specific Recommendations on the Humen Rights of Older Persons in ASBM Countries



4.4 Ratification of international human rights treaties

National level

« Call for prompt ratification by ASEM countries who have yet to ratify
international human rights treaties, including those who have signed but

not yet ratified treaties

4.5 Reporting to international human rights accountability
mechanisms

National level

« Provide analysis on how international human rights treaties are being
implemented in the context of older age and for older persons, and work

with the government to include this in future periodic reports

International level

« Develop guidelines for State parties on reporting to Treaty Bodies on
the rights of older persons including how the provisions in each

international human rights treaty apply in the context of older age

4.6 Universal Periodic Review

National level

« Work with the government to include the rights of older persons in the

next UPR national report

International level

« Develop guidelines on including the rights of older persons in the three
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inputs to the UPR process: the national report, the compilation report by
the OHCHR and the stakeholder report of NGO contributions

o Identify and work with champion countries to consistently and
systematically raise the issue of the rights of older persons and make

recommendations to reporting states during the UPR process in Geneva

4.7 Optional Protocol to the Convention Against Torture

National level

« Encourage states who have not yet ratified the Convention Against
Torture and/or its Optional Protocol to ratify them

« Encourage states who have ratified the OP-CAT to invite the Standing
Committee on the Prevention of Torture (SPT) to visit and to invite
them to visit to residential care facilities

« As NPMs, regularly inspect residential care facilities and disseminate

findings and recommendations

International level

« Work with the SPT to ensure systematic visits to residential care

facilities in all country visits.

48 A more comprehensive and systematic international
human rights framework
National level

« Bring together NHRIs, government representatives from different
ministries (for example the ministries of foreign affairs, social affairs and

health) and older persons  associations to ensure that the government’ s
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position at the UN Working Group is informed by the experience of

older persons

International level

o Submit evidence to the UN Working Group on gaps in protection of

older persons’ rights
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5.1 Recommendation on co-operative plans among NHRIs
at GANHRI level

These recommendations are organised around the rationale for setting up
the GANHRI Working Group on Ageing as listed in section four of the
Working Group’ s draft terms of reference.

5.1.1 Terms of reference: Guide GANHRI s strategic engagement at the
international level on matters relating to the rights of older persons
including participation at UN mechanisms and processes such as the
Human Rights Council or the OEWGA and related processes

Recommendations

Participation at Human Rights Council and other UN human rights
mechanisms

« Include a component on UN mechanisms and the rights of older persons
in the annual NHRI training session held in Geneva
http://nhri.ohchr.org/EN/THRS/Training/Pages/Main.aspx

« Develop a series of briefing notes for NHRIs on how to use of each of
the UN human rights mechanisms to advance the rights of older persons,
including the various Treaty Bodies, the Universal Periodic Review, the

Special Procedures, the Human Rights Council

Participation at OEWG

« Stay informed about developments at the OEWG

« Develop relationship with Chair of the OEWG

« Make recommendations to the OEWG Chair and Bureau members on
agenda items for OEWG sessions

« Make recommendations to the OEWG Chair and Bureau on NHRI
speakers for OEWG sessions
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« Send regular updates on OEWG to all GANHRI members encouraging
NHRIs to host meetings with older persons, civil

government in advance of the OEWG sessions

society and

5.1.2 Terms of reference: Lead GANHRI s advocacy efforts for the extension
of formal participation rights for NHFEIs in the work of the OEWGA
and international processes leading up to the consideration of a
binding instrument on the rights of older persons

Recommendations

o Liaise with the Chair of the OEWG and the OEWG secretariat
(UNDESA & OHCHR) about NHRI participation in OEWG including as

speakers on panels and submissions prior to the sessions as well as

formal participation rights

5.1.3 Terms of Reference: Guide and further develop GANHRI s support
for the development of a binding instrument on older persons’ hiuman

rights at the international level to promote and protect the rights of
older persons

Recommendations

Build support for a new convention

« Post materials and content related to the OEWG and a new convention
on the GANHRI webpage on ageing
http://nhri.ohchr.org/EN/Themes/Ageing/Pages/WorkingGroup.aspx

« Develop materials and/or make them available on the website and to all
NHRIs via email, including but not limited to:

— a briefing paper for NHRIs making the case for a convention
- overview of the OEWG process to date

- inks to core UN documents and resolutions related to OEWG
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- NHRIs publications related to the rights of older persons

Encourage NHRIs to meet with older persons and their organisations to
discuss older persons’ lived experience of their human rights and what
implications this has for the contents of a new convention

Involve NHRIs in a multi-country review comprising of a critical

analysis of the extent to which national legislation guarantees and
protects the rights of older persons and what barriers older persons face
to the enjoyment of their rights under current legal systems

Host regional meetings of NHRIs to discuss the need for and contents of

a new convention. These could be virtual meetings
« Ensure that the topic of a new convention on the rights of older persons
is on the agenda at forthcoming GANHRI general meetings in Geneva
« Host side events on the rights of older persons at forthcoming GANHRI
general meetings in Geneva

Ensure that the topic of a new convention on the rights of older persons

1s on the agenda of each forthcoming regional NHRI network conference
« Ensure that the topic of a new convention on the rights of older persons
is on the agenda at the 13th GANHRI international conference in 2017

Main elements of a new convention

« Propose a comprehensive set of standards to form the main elements of
a new convention

o Share draft with all GANHRI members for comment and input

« Provide a final set of standards for a new convention that NHRIs can
use in discussions with older persons and government representatives at
national level

« Submit proposal of standards in a new convention to the OEWG
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B.1.4 Terms of Reference: FProvide advice and support to NHFIs in their
engagement at the international level on matters relating to the
rights of older persons

Recommendations

o Email alerts to all GANHRI members on forthcoming opportunities for
engagement at the international level, for example, but not limited to at
the OEWG, the UPR, the Human Rights Council, the Independent Expert

o« Maintain the GANHRI webpage on NHRIs and ageing
http://nhri.ohchr.org/EN/Themes/Ageing/Pages/WorkingGroup.aspx

B.1.5 Terms of Reference: FPromote cooperation and information sharing
among NHRIs, through the exchange of best practices and lessons
learned relating to the promotion and protection of the rights of
older persons

Recommendations

« Regional members of the Working Group host regular, virtual regional
meetings of NHRIs on a series of human rights issues related to older
persons to exchange good practice and lesson learned

« Share key points from regional meetings on the GANHRI webpage

5.2 Recommendations on co-operative plans among
governments at ASEM summit level

5.2.1 Build on the two ASEM meetings to date and host annual meetings
on the rights of older persons, each year looking at different rights so
that over a five year period a comprehensive range of human rights
of older persons has been addressed.

Rationale for five-year period: This assumes one ASEM meeting per year
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addressing three different substantive rights issues at each meeting. This
would mean that a wide range of human rights across multiple aspects of
older persons’ lives will have been examined at the end of the five-year
period. It is critical that the debate on the rights of older persons is not
confined to a few economic and social rights but addresses rights across
every aspect of life. The rights to health, social security and an adequate
standard of living have already been extensively addressed at the first and
second ASEM meetings.
A programme for future meetings could look, for example, like this:
« Year 1 2015-16(completed): The rights to health; to social security; and
to an adequate standard of living
e Year 2 2017: The rights to non-discrimination; to freedom from violence
and abuse; and to long-term care
o Year 3 2018: The rights to housing and to age in place; to privacy and
a family life; and to personal mobility and accessibility.
e Year 4 2019: The rights to legal capacity and equal recognition before
the law; to justice; and to liberty and security of person
o Year 5 2020: The rights to work; to education and lifelong learning; and
to property

This 1s not a full list of human rights and so others could be added.

It is very possible that the WHO will announce 2020-2030 as the decade of
healthy ageing. An output of the meetings above could be a compilation report
on a comprehensive range of older persons’ rights, published in 2020 to mark
the start of the decade. This would help to ensure that a rights—based
approach to ageing and older persons lives is central to the whole decade
from the beginning of the decade.

The meeting in Year 5 2020 could also be linked to the beginning of the

decade.

V. Co—operative Implementation Plans for the Promotion of Human Rights of Older Persons 287



=71 E

humanrights.go.kr

h.2.2 Ensure that meetings on the rights of older persons address human
rights issues and not wider more general social, welfare or ageing
policy issues. This can be done, inter alia, through the setting of a
rights—-based agenda, the inclusion of older persons as speakers, the
selection of speakers with competence in human rights, guidance
notes to speakers.

Including older persons as speakers: The inclusion of those most affected,
1.e. older persons themselves is a core component of the right to full, effective
and meaningful participation. The ASEM meetings should implement best
practice in this regard.

o Panellists: The speakers on the panels at the ASEM meetings to date
have all been UN, academic, NHRI, government or NGO “experts” . What
has been absent on the panels are older persons who can talk about
their own direct experience or that of the community that they
represent, and their views on how to improve protection of their rights.
This perspective is as important as any academic or political perspective.

« Encouraging more interactive dialogue: The meetings will be most
effective if they provide a platform and forum for discussion. This can
be done by having fewer panellists and more time given to debate and
question and answers from the floor to bring as many people as
possible, including older persons, into the discussion. Alternative formats
to panel discussions can also be explored, for example breaking out into
smaller facilitated discussion groups.

« Video Links: Another, though perhaps not as effective, way to include
more older people in the meeting is to bring them in via video link. This
could be through the screening of pre-prepared videos or through real
time video links.

« Pre-meetings: One option to explore would be to facilitate pre-meetings
for older persons at the national level before the ASEM annual meeting.

These could be hosted by NHRIs or civil society and could focus on the
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agenda of the forthcoming ASEM meeting. The key outcomes of these
national level meetings could then be fed into the discussion at the
ASEM meeting. Such meetings would extend the reach of the discussion
and ensure that more older persons participate and that the ASEM
themselves meetings are better informed.

« Photo or other exhibition space: Another, though again not most
effective possibhility, is to allow photo or other exhibitions in the spaces
around the meeting rooms where the experiences of older persons can

be showcased.

5.2.3 Create a platform for more informal meetings between government
representatives where they can discuss the rights of older persons
and how to build consensus between them away from the deeply
entrenched politics of the OEWG. This could be done through hosting
a series of sub-regional meetings to further develop understanding of
how human rights apply in the context of older age and to older persons

An example of this was the meeting earlier this year hosted by the
Government of Slovenia. The success of this meeting was, in my opinion, due
to the space it provided for a more open, less politicised discussion between
government representatives. The agenda and the way it was facilitated, its
location, all created an informal atmosphere that was conducive to open
discussion.

More of these types of meeting are necessary to provide the space for
government representatives and others to meet bhetween ASEM annual
meetings. Maintaining dialogue is difficult and one big meeting per year is not
enough to do this in the most effective way.

Having sub-regional meetings has the advantage of smaller meetings and
the likelihood of having common political, economic, social or cultural
systems. However, they do not need to be sub-regional. It is important not to

encourage or reinforce any cultural relativism since age discrimination and the
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rights of older persons is a universal issue. Learning from different approaches
from different regions is very important.

Hosting the meetings: The meetings can be hosted by a national
government, ideally by both the ministry of foreign affairs and the ministry of
social affairs (or ministry that deals with ageing and older persons issues).

Meeting framework: The meeting sessions should be organised to generate
maximum debate and discussion in a congenial atmosphere. Panel discussions
where a number of panellists make presentations are not usually conducive to
debate nor allow enough time for it. These are not recommended. Rather
other ways of moderating should be employed, such as chat show style
discussions, “goldfish bowl discussions” that allow greater participation.
There are lots of ideas for different group facilitation techniques online.

The meeting size should also be limited so that everyone feels part of the
discussion and the meeting does not become too formal or logistically

prohibitive.

5.2.4 ASEM governments jointly host side events on the rights of older
persons at the OEWG, the Human Rights Council and other relevant
UN meetings.

Rationale for joint hosting of side events by ASEM governments:

o Governments coming together to jointly host side events at UN
meetings 1s one way to build collaboration between governments around
particular issues. So ASEM governments jointly hosting side events on
the rights of older persons would build on and add to the collaboration
being built though the ASEM meetings on the rights of older persons
themselves.

« It would signal to others that ASEM governments are working together
on this issue.

« Joint hosting by governments from different regions (in this case Europe

and Asia) is important as it demonstrates that the rights of older
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persons 1s a global issue of concern, and not just confined to one region.
« It would also be a way to extend the reach of the discussion at the
ASEM meetings to the very policy processes where decisions on the

rights of older persons will be made.

ASEM governments jointly hosting side events with governments from
Africa and Latin America and the Caribbean would also be extremely

welcome.

5.2.5 ASEM meeting publications

A series of short briefing papers on the rights addressed bye ach ASEM
meeting, or on other areas of rights in older age could be produced to ensure
that a wider audience benefits form the discussions.

« The new centre on ageing could do these or by the NHRCK or other
ASEM governments could be invited to take the lead on a particular
publication. There may however be an advantage to having these
produced by one source — for consistency and administrative purpose.

« Different ASEM governments could be invited to contribute to a
particular briefing paper or publication possibly on a promising or good
practice.

o The subject of the briefing papers could be tied to the agenda of the
annual ASEM meetings.

« They could either be published at the time of the annual meeting or six
months before or after, so that there is something to share with ASEM

governments between annual meetings.

5.2.6 Co-operative visits between ASEM government representatives

Governments could be encouraged to invite others to visit their country to

learn from what each other are doing around a given area of the rights of
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older persons - for example a visit to learn about integrating social and

health care systems.

5.3 Recommendations on a Centre on Ageing: Roles and
functions

5.3.1 Focus on the rights of older persons

It is a welcome step forward that National Human Rights Commission of
Korea addressed the necessity of establishing a hub that takes cooperation
among States for the promotion of the human rights of older persons in
practical and concrete ways at the ASEM Conference on Global Ageing and
Human Rights of Older Persons, October 2015 in Seoul, Korea and at the
ASEM Expert Forum on Human Rights of Older Persons, June 2016 in Seoul,
Korea. The report recommends the roles and functions of the ASEM Centre
on Ageing as a hub expecting that the centre could create a unique
opportunity to focus explicitly on the human rights of older persons. To this
end, the centre needs to maintain its focus on the rights of older persons and
not extend it to look more broadly at demographic ageing, or economic, social
or welfare policy in relation to ageing or older persons generally. This is
critical since the vast majority of the debate to date on the rights of older
persons has in fact been a broader one on social policy. The centre should:

Have the words ‘“human rights of older persons’ in its name, for

example, The Centre on the Rights of Older Persons

Focus on human rights substantive issues and not broader demographic,

social, welfare or health topics related to ageing more broadly
Maintain an explicit rights based perspective, approach and analysis in
all its work

Ensure that any meeting it convenes or piece of work it commissions is

explicitly on the rights of older persons and takes a rights based
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approach
o Ensure that older persons are directly involved in all its work, for
example on any advisory groups, as contributors and speakers at

meetings, included in consultations, recipients of outputs

5.3.2 Provide and host forums for public discussion

Creating opportunities for government representatives, NHRIs, older

persons, civil society and academia to discuss how human rights apply
in the context of older age and to older persons is critical to enhancing
the protection of the rights of older persons.

Informal discussions between government representatives, NHRIs, older

persons, civil society and academia away from the political constraints
of the UN system are necessary to allow for a more substantive and
less political debate.

Facilitation of different types of discussions will ensure better

participation by different actors, for example, forums could include but
not be limited to face to face meetings; virtual video-link meetings;

moderated online discussion forums.

Discussions should be facilitated and conducted at different levels: local,

national, sub-regional and at international/ASEM.

9.3.3 Strengthen international and regional ties and co-operation

« Establish a network of international, regional and national organisations
to include older persons’ and their organisations, government and
inter-governmental bodies, UN bodies, civil society organisations,

academia and national human rights institutions and equality bodies.
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5.3.4 Establish an online portal to accumulate and share related
data and information

« Any online portal must be accessible to older persons themselves.

o The online portal can provide a useful depository of documentation
related to the rights of older persons. This could include, but not be
limited to: good practice case studies of how to protect and promote the
rights of older persons; UN resolutions and reports; academic articles
and reports; media news stories; NHRIs inquiries and findings;
government reports; civil society reports.

o Regular updates on what new resources are available should be sent to
network members to maintain interest in and access to the online portal.

« For a more interactive exchange of information, the portal can be used a
platform for interactive discussion. This will require facilitation and
active outreach by the Centre to ensure participation. For example,
regular, periodic online forums could be hosted to discuss a series of
human rights topics; persons could be invited to write guest blogs or
articles or upload their own reports.

« Regular outreach to network members is essential to encourage use of
any online platform. This could be in the form of a periodic e-newsletter

and specific email alerts around specific events.

5.3.5 Raise awareness of the importance of the human rights of
older persons

The centre has a key role to play in raising awareness of the importance of
the rights of older persons. It can do this by:
« Ensuring the participation of older persons in every aspect of their work
« Ensuring that its work remains focused on human rights and not
broader demographic trends and policies related to ageing

« Identifying where older persons are being denied their rights as well as
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sharing examples of where they are being protected

o Addressing the full range of human rights of older persons and not just

a limited selection of rights. ASEM meetings on the rights of older
persons to date have focused on the rights to social security, health,
long-term care, freedom from violence and abuse and work. Whilst
these are important, human rights are indivisible and inter-dependent
and other rights must not be neglected. These include, inter alia, the
right to legal capacity, to justice; to freedom from torture, cruel,
inhuman and degrading treatment or punishment; liberty and security of

person; to access to remedies and redress

5.3.6 Monitor international trends

« The objective of monitoring international trends should be to deepen

understanding of the extent to which older persons enjoy their rights. It
should identify gaps in protection as well as instances where rights are

being protected.

« Rights-based criteria must be used for deciding which international trends

to monitor. For example, monitoring changes in demographic ageing by
itself does not add to our understanding of human rights in older age. It
merely tells us how many older persons there are. Monitoring older
persons  access to services and the reasons for being denied access does

provide information on older persons’ enjoyment of their human rights.

« In order to provide information that on the extent to which older persons

enjoy their rights, indicators to monitor trends must rights—based

indicators, based on international human rights standards.

« Monitoring of trends must take into account multiple discrimination.

Older persons are very diverse and can be subjected to multiple
discrimination, both intersectional and cumulative. Intersectional
discrimination can be based on the intersection of one or more different

characteristics, such as age, gender and disability. Older persons can
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also be subjected to the cumulative impact of repeated discrimination
over time.

5.3.7 Establish a Steering Committee

o The centre’ s Steering Committee should consist of representatives from

all the actors involved: government, NHRIS, older persons, civil society
and academia.
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This is an important time for the human rights of older persons. The
unprecedented attention to ageism and human rights in older age provides an
opportunity to deepen understanding of human rights and influence the
development of international human rights law. NHRIs are ideally placed to
contribute to this as well as take action at the national level to improve older
persons’  enjoyment of their rights.

Whilst this report has not intended to provide a comprehensive overview of
the rights of older persons across all 51 ASEM countries, it has been possible
to draw broad conclusions on the inadequacy of protection against age
discrimination, of older persons access to national human rights complaints
mechanisms and of attention to the rights of older persons in the international
human rights accountability mechanisms. The case study examples illustrate
that states are failing to meet their human rights obligations towards older
persons.

There are however a number of actions that NHRIs can take to improve
this situation at the national, regional levels and international levels. Both the
GANHRI and the GANHRI Working Group on Ageing have an important role

to play in mobilising and co-ordinating such action.
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Legislation Legislation specifically Multile
Member specifically prohibiting age Areas of life where age discrimination is | Exceptions discrimination
State prohibiting age discrimination in prohibited allowed is orovided for
discrimination employment o
g?secri/:?iation At Employment, education, access to premises,
2004 (O provision of goods, services and facilities,
Austraia Fair Work Act 2009 prov!sm of accommodation, disposal of land, Ves No
Stte o feritoy laws admin of Commonwealth laws and programmes,
(ohibit age i requests for info on which age discrimination may
pronbrt ag be based
discrimination
Equal Treatment Act | Equal Treatment Act
Austia 2004 and Federal 2004 and Federal Erplovment Ves Yes
Equal Treatment Act | Equal Treatment Act vy
2004 2004
No (Constitution, 1972,
Bangladesh | General equality No NA NA NA
provision)
Supply of goods and services, socia protection,
| mi-Disciminetion | Ant-Disrirination | 019 S0d@ secury and pealth care, socel
Belgium Act 2007 Adt 2007 benefits, employment, access to and participation | Yes No
in or any other exercise of an economic, social,
cultural, or political acfivity accessible to the public
Daﬁjri‘;;m No No NA NA NA
Protection Against
Bulgaria Eg?ﬁ:g;ﬁfiﬁs;m Dicrminaton At 2004 Universal material scope covering all areas of life | Yes Yes
Labour Code 2001
No (Constitution 1993,
Carboda | TEded 2008 Ace ), NA NA NA
not listed in equality
provision)
Law on the People's
Repubic of China on Discriminating against, insulting, maltreating or
China the Protection for the | No forsakin theg e‘ge y ' 9 9 Yes Unknown
Rights and Interests of 9 v
the Elderly, 1997
Employment, education, science and sports,
social security, health protection, judiciary and
Anii-Discriination administration, housing, public information and
Croatia Act 2008 Labour Act 2004 the media, access to and provision of goods and | Yes Yes
senvices, membership of trade unions, CSOs,
political parties or any organization, access to
participate in cultural and artistic creation
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Legislation Legislation specifically Mliole
Member specifically prohibiting age Areas of life where age discrimination is | Exceptions| . . .p .
o L . discrimination
State prohibiting age discrimination in prohibited allowed is ided for
discrimination employment Prov
No (ansmutlon of the Law 58(1)/2004 on the | Private and public; social protection, social
Republic of Cyprus, ) ) : ! i
) Equal Treatment in | security, medical care, education, social
Cyprus | Aticle 28, General ) Yes No
rohibiion. not ade Employment and advantages at least where state provide, access
b PN @ Occupation Law, 2004 | to goods and services, housing
spedific)
o Labou Gods (Act No. Health care, education, social protection, social
Czech | Anti-Discrimination 262/2006 Coll) and advartages, acoess 10 goods, senices Ves No
Republic | Act (Act No. 198/2009) | Employment Act (Act consUmer Yroteclion and houlcjn '
No. 4352004 Col) . o
Act on the Prohibition
Danish Anti of Discrimination in
Denmark | Discrimination Act the Labour Market, Employment Yes No
amended 2004 Act No. 31, 2005,
amended 2008
Employment
Estonia Faudl Treatment Act Contracts Act 1992, | Employment, education Yes No
2008
amended 2004
P Employment ' ) . A
' 2001, as amended ' v P 9
France French Penal Code, | French Labour Code, | Employment, education, housing, social Yes No
Aides 225-1 and 2252 | Law of 27 May 2008 | protection, goods and services
General Equal General Equal Employment, social security, social benefits,
Germany Treatment Act 2006 | Treatment Act 2006 | education, general civil law Yes ves
Grooge | AntDicrmineion | Ani-Disrminaton ;mmpfey;?”;;“gugﬁdgwf ;Zczzty | Yes o
Law 30042005 Law | Law 30042005 Law - GaLcallon, &006SS 10 and SUpply
of goods and services, including housing
Act CXXV 2003 on | Act CXXV 2003 on
Equal Treatment and | Equal Treatment and ) .
Hungary he Promotion of he Promotion of Employment, social security, healthcare Yes Yes
Equal Opportunities Equal Opportunities
No (Constitution of
nda | 0@ Ade 14, No NA NA NA
General equality
provision)
No (Constitution of the
Republic of Indonesia,
Indonesia | 1945, amended 2002, | No NA NA NA
General discrimination
prohibition)
Equal Status Acts Employment Equality )
Ireland 200 - 015 Ads 1998 - 2015 Goods and services, employment Yes No
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Legislation Legislation specifically Mliole
Member specifically prohibiting age Areas of life where age discrimination is | Exceptions| . . .p .
o L . discrimination
State prohibiting age discrimination in prohibited allowed is ided for
discrimination employment prov
et Vs e
taly roﬁibmon e | 1o, Avde 15 NA Yes No
PIOAIION. 10T 868w No. 2162008
speific)
No (Act Concerning
the Stabilization of
No (Constitution of Employment of Older
Japan, 1947, General | Persons, amended
Japan equality provision, age | 2004, Promotes NA NA NA
not listed) employment but does
not prohibit age
discrimination)
No (Constitution of the
Republic of Kazakhstan,
Kazakhstan 1095, Gereral equally No NA NA NA
provision, age not listed)
Lao PDR | No No NA NA NA
Latvia ginﬂﬂ'é”ﬁ'ﬁﬂﬁ? | Latvian Labour Law Yes No
PYOBION. 1 2001, armended 2011
not age specific)
Law on Equa Labour Code, 2002, | Employment, education, provision of goods and
Lithuania | Treatment 2008, amended 2(1)5 ' senjoey:B ' P 9 Yes No
amended 2008 '
Luxembour | Discrimination Law of | Discrimination Law of | Employment, education, housing, social Yes No
g 28 Novermber 2006 | 28 November 2006 protection, good and services, social benefits
No (Constitution of
Malaysia | Melaysia, 1957, General | No NA NA NA
equality provision)
No (Equal Treatment | Employment and Sooid prctectpn, induding socal seQme and
. ! healthcare, socidl advantages, education, aocess to
Vel of Persons Order, 2007, | Industrial Relations and supply of good ard senvioes, inding hotss Yes No
General prohibition, Act, 2002, amended v - o o
ot age speciic) o0 and access to any other senvice as may be
designated by law for the purposes of the reguiation
o Employment
Mongolia Oonsmguon o Promotion Act, 2001, | Any form of discrimination Unknown | No
Mongolia, Art. 14.2
amended 2014
Myanmar | No No NA NA NA
No (Constitution of the
Kingdom of the Equal Treatment in
Nethertands | Netherlands, 2002, Employment (Age Education and employment related education | Yes No
General equality Discrimination), 2004
provision)
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Legislation Legislation specifically Mliole
Member specifically prohibiting age Areas of life where age discrimination is | Exceptions| . . .p .
o L . discrimination
State prohibiting age discrimination in prohibited allowed is ided for
discrimination employment prov
. Employment, partnerships, industrial and
New Human Rights Act Employrrent R@\atlons professional bodies, access to goods and
Act, 2000, reprint at - ) Yes Yes
Zeadland | 1993, Art. 21 Aoil 2016 services, provision of land/housing,
accommodation
gNgO (gﬂnsi}gmzlg? AAmcIe Working Environment
Norway ' L Act, 2006, amended | Employment Yes No
General prohibition,
" 2012
not age specific)
No (Constitution 2012,
Pakistan | General Equality No NA NA NA
provision)
Anti-Age Discrimination
. in Employment Adt,
Philippines | No Republc Act 10911, Employment Yes Unknown
216
Act on the
Implementation of
Certain Provisions of | Labour Code, 1974,
Poland the European Union in | amended 2015 Employment Yes No
the Field of Equal
Treatment (ETA), 2011
gzngrﬁ'tf;ﬁ; 201 sbour Code Ad
Portuga el & No99, 2003, amended | Employment Yes No
provision, not age 015
listed)
No (Constitution of the
Republic of Korea, Employrent and
RRODIC OF | 40/ rmenced 10g7, | 7000 ETOOMMENt ) e Yes No
Korea ) Promotion Act, 1991,
Gereral equality
. . amended 2008
provision, age not listed)
Anti-discrimination
Romania | Law (GO 137/2000) Labour Coce, Al areas of public life Yes Yes
amended 2011
amended 2013
No (Constitution of
Russian | Russia, age not listed,
Federation | falls under ‘under Labour Code, 2001 | Employrrent Yes Urkion
circumstances’ )
No (Constitution of the
Republic of Singapore, | Retirement Age Act - -
Shgapore | 1965, amended 2015, | 1998, Act No.14, 1093 b?gxy;‘:”; te’“tof“rgge‘j o wianf dsmissal | oo Urknonn
General equallty amended 1998 9
provision, age not listed)
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Legislation Legislation specifically Mliole
Member specifically prohibiting age Areas of life where age discrimination is | Exceptions| . . .p .
o L . discrimination
State prohibiting age discrimination in prohibited allowed is ided for
discrimination employment prov
Sovakia Anti-Discrimination Labour Code 2001 - | Social protection, education, access to goods Yes No
Act 2004 2011 and services, housing, employment
o™ | v
Slovenia P a Relationship Act Al areas of public life Yes No
Treatment Act 2004, No2006, 2002
amended 2007 0
Law 62/2003 of 30 ) ! !
Spain December 2003, Workers' Statute 1996 Empioymen. socmllprotecnon, sodd ) Yes No
advantages, education, goods and services
amended 2014
Discrimination Act Discrimination Act Employment, goods and services, including
Swegen 2008 2008 housing, social protection, education ves No
) Swiss Federal Swiss Code of o
Switzerland Consittion Avice 82 | Obiigations Al areas of public life Unknown | Unknown
Constitution of the
Kingdom of Thailand,
Thailand | approved by No Unknown Unknown | Unknown
referendum August
2016
Employment Equality
(Age) Regulations
2006, Statutory
?:E%EQIZ% 1061 Provision of goods, facilities and services,
UK Equality Act 2010 exercise of public functions, running of private | Yes Yes
) cdubs and associations, education, housing
Employment Equality
(Age) Regulations
(Northem Ireland)
2006
No (Labour Code
Law on the Elderly | 2012, Generd Insulting, ill-treating or hurting, persecuting,
VIRL N | oogi0 - At 91| protibiion o dsoriminting against the elderly Unknown | Unkionn
discrimination)

Table compiled by the author from multiple sources including www.agediscrimination.info;
BFuropean Equality Law Network http://www.equalitylaw.eu; Equinet European Network of Equality
Bodies http.//www.equineteurope.org; Legislationonline http://www.legislationline.org/topics/topic/84;
Williamson C, Policy Mapping on Ageing in Asia and the Pacific Analytical Report, HelpAge
International, 2015, http://ageingasia.org/mapping—-of-ageing—policies/; Ghosheh, Age discrimination
and older workers: Theory and legislation in comparative context, ILO, 2008
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Annex 2: Status of ratifications

Country CAT |CAT-OP| ICCPR | CED | CEDAW | CERD | ICESCR | CMW CRC CRPD
Australia 1989 51990 1980 1983 1975 1975 1990 2008
Austria 1987 2012 1978 2012 1982 1972 1978 1992 2008
Bangladesh 1998 2000 1984 197% 1978 201 1990 2007
Belgium 199 1993 2011 1985 1975 1983 1991 2009
Brunei Darussalam s2015 20062 1995 s2007
Bulgaria 1986 2011 1970 1982 1966 1970 1991 2012
Cambodia 19%2a 2007 192 2013 192 1983 1992 1992 2012
China 1998 51998 1980 1981a 2001 1992 2008
Croatia 199%d 2006 1992d 192d | 192d | 192d 192 d 2007
Cyprus 1991 2009 1969 1985 a 1967 1969 1991 2011
Czech Republic 1993 d 2006 1983 d 198d | 198d | 1993d 1998 d 2009
Denmark 1987 2004 1972 1983 1971 1972 1991 2009
Estonia 191a 2006 191a 1%91a 1%91a 191a 191a 2012
Finland 1989 2014 1975 1986 1970 1975 1991 s2007
France 1986 2008 1989 2008 1983 1971a 1980a 1990 2010
Germany 1990 2008 1973 2009 1985 1969 1973 192 2009
Greece 1983 2014 1997a 2015 1983 1970 1985 1993 2012
Hungary 1987 20122 1974 1980 1967 1974 1991 2007
India 197% 1993 1963 197% 19%a 2007
Indonesia 1998 20062 1984 1999 20062 2012 1990 2011
Ireland 2002 2007 1989 s2007 19852 2000 1989 1992 s2007
Italy 1989 2013 1978 2015 1985 1976 1978 1991 2009
Japan 199% 1979 2009 1985 1995 1979 1994 2014
Kazakhstan 199%a 2008 2006 200% 1998a 1998 2006 194 2015
Lao PDF 2012 2009 s2008 1981 19742 2007 191a 2009
Latvia 19922 013 19%2a 19%2a 19%2a 19%2a 2010
Lithuania 19%a 2014a 191a 2013 194 1998 191a 19%a 2010
Luxembourg 1987 2010 1983 1989 1978 1983 1994 2011
Mdlaysia 1995 19954 2010
Malta 1990 a 2008 1990 a 2015 191 a 1971 1990 1990 2012
Mongolia 22a | 2015 1974 2015 1981 1969 1974 190 | 209 a
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Country CAT |CAT-OP| ICCPR | CED | CEDAW | CERD | ICESCR | CMW CRC CRPD
Myanmer 1997 a s 2015 1Wa | 011a
Netherlands 1988 2010 1978 2011 1991 1971 1978 19% s 2007
New Zealand 1989 2007 1978 1985 1972 1978 1993 2008
Norway 1986 2013 1972 1981 1970 1972 1991 2013
Pakistan 2010 2010 19962 1966 2008 1990 2011
Philippines 1986a 20122 1986 1981 19%7 1974 19% 1990 2008
Poland 1989 2006 1977 1980 1968 1977 1991 2012
Portugal 1989 2013 1978 2014 1980 198a 1978 1990 209
Republic of Korea 1995a 19%0a 1984 1978 1990a 1991 2008
Romania 1990a 2009 1974 1982 1970a 1974 1990 2011
Russian Federation 1987 1973 1981 1969 1973 1990 2012
Singapore 19958 s2015 1995 2013
Slovakia 1993 1993d | 2014 1993d | 1998d | 193d 1993d | 2010
Slovenia 198d | 2007a 1992 d 192d | 192d | 192d 1992 d 2008
Spain 1987 2006 1997 200 1984 1968 1977 1990 2007
Sweden 1986 2006 1971 1980 1971 1971 1990 2008
Switzerland 1986 2009 1992 1997 19%a 1992a 1997 2014a
Thalland 2007a 199%6a 1985 2003 1999 19922 2008
United Kingdom 1983 2003 1976 1986 1969 1976 1991 209
Vietlnam 215 19822 1982 19823 1982a 1990 2015

Source: http://thinternet.ohchr.org/_layouts/TreatyBodyExternal/ Treaty.aspx
Key: a - accession; d - succession s — signed
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