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Business and Human Rights X

I Michael K. ADDO
(Chairperson of the United Nations Working Group on the Issue of Human Rights and
Transnational Corporations and Other Business Enterprises)

I. Business and Human Rights

It was in the spirit of continuing search for an effective mechanism for responsible and
sustainable business conduct that in 1999, the then Secretary-General of the United
Nations, Kofi Annan, in a ground-breaking speech to business executives in Davos,
Switzerland invited them to embrace universal values such as human rights as a basis of a
genuine compact for sustainable business, The appeal to shared values that committed
both business and society equally to upholding common values and so placing all actors
on the same side of the tracks working together to secure common objectives has been a
powerful one, Universal values are part of the social contract of governance and therefore
unavoidable for everyone, including business, for whom to commit to these values is to
acknowledge the power and influence that business wields in society, to affirm its
self-interest (enlightened or otherwise), to do the right thing (legally, ethically and
economically) so as to contribute to the sustainability of society.

Kofi Annan also emphasised the importance of shared responsibility in the management
of business and social policy, He called for a “compact’, initially between the United
Nations and business but in reality it is a compact between all actors including

governments, civil society, academic institutions and victim groups. This represents a
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radical departure from the traditional focus on business alone to be ethical, or good
corporate citizens, socially responsible or environmentally aware. In this context, the
culture of blame, the campaign to name and shame is diminished and moderated and
instead the appeal is for complementary engagement. This approach carries the implicit
understanding that all actors are as much a part of the problem as they are of the solution,
There is merit and promise in the communal undertaking to respond to the challenges
posed by business in society,

The collaboration between the National Human Rights Commission of Korea and the
Global compact network and the bringing together of all the different stakeholders at this
meeting is a firm attestation to the importance of the universal human rights values and
also the value of shared responsibility for sustainable conduct of business.

Universal values and shared responsibility continued to inform the policy strategy for
sustainable business conduct when, in 2011, the United Nations Human Rights Council
adopted the Guiding Principles on Business and Human Rights rather that they elaborate
“the implications of existing standards and practices that are integrated within a single,
logically coherent and comprehensive template; and identifying where the current regime
falls short and how it should be improved”, Secondly, the Guiding Principles propose a
co-operative and integrative approach to the reconciliation of competing stakeholder
claims. In this respect, the Guiding Principles recognize the contribution of every

stakeholder to the effective avoidance and remediation of adverse human rights impacts.

I. What Added Value for the Human Rights
Approach?

One of the criticisms of the traditional corporate social responsibility discourse has been

its disparate nature and lack of a common cohesive motivation and doctrine, Different
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concepts including enlightened self-interest, ethical behaviour, good corporate citizenship
and the sustainability of our planet have been, at different times, justifications and
motivations for corporate social responsibility. As a consequence, different actors saw
social responsibility as internal, voluntary and discretionary, For most business actors,
social responsibility came after economic efficiency and when legal standards have failed,
This perspective was known to be unsatisfactory, It was Kofi Annan’s speech at Davos in
1999 that proposed what now strikes us all as the most obvious justification and
motivation for corporate social responsibility - a commitment to shared values. The
speech made sense that, as a society, there are values that we all accept and consider as
imperative regardless of context, Human rights, democracy, rule of law are examples of
such commanding values, With a focus on human rights in the context of corporate
conduct, it becomes evident that, that particular social value provides justification and
motivation for the business and society discourse across the disparate explanations that
have been proffered. In effect, human rights provides the integrating link for the different
perspectives of social responsibility.

As a social value to which all actors in the business environment subscribe, human
rights challenges us to re-conceptualize the priorities of business from one of
unconstrained profit-making to one of profit with a human face, that is to say, making
profit whilst respecting human rights. The discipline of human rights has a rich body of
experience and expertise for the reconciliation of competing claims and these can be
employed to good effect in the business context. Furthermore, the shared commitment to
the value in question, in this case, human rights, is a good basis on which to invite and
expect actors to revisit and consider adjustments to the ways they would normally respond
to particular challenges. In this respect, the call on business actors to tamper profit making
with respect for human rights is likely to be received favourably,

The other important virtue of the human rights and social values approach to business
and society is the fact that the values are shared, and so implying that every actor has a role

to play and a stake in ensuring effective and sustainable outcomes. This approach is
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therefore built around the principles of cooperation and complementarity that nurtures the
proposition that it will be wrong to fix blame on one actor alone. This calls for a culture of
self-examination and sharing of experiences in ways of preventing and respecting human
rights. The United Nations Protect, Respect and Remedy Framework and its Guiding
Principles on Business and Human Rights touch on this characteristic in its reference to
due diligence, In addition, there is great merit is working together rather than working in
isolation or against each other as an effective way of making progress. The promise of
cooperative interaction by the diverse actors in the business and human rights field carries
the obvious potential of a level of success and progress that has previously been elusive,

In addition to defining responsibilities for different actors, the shared nature of human
rights also means that all actors may benefit from that social value, What does it mean to
claim that business enterprises, including corporations have rights? Firstly, it provides an
alternative basis for the responsibilities of business enterprises, for, with rights comes
responsibilities, It is a far more convincing case to base the expectation of business to
respect the rights of other actors on the reciprocal expectation that it is the same regime
that underpins the rights of corporate entities.

Both business and human rights as separate disciplines have developed a heritage of
principles, theories and practices of institutions that can be mutually beneficial. Human
rights, for example, has progressed from its traditional origins in philosophy and political
theory into solid legal standards in terms of statutes, international treaties and a rich case
law, The legal character of human rights may be of immense value to the conduct of
business in terms of enabling business executives to appreciate the true character of social
responsibility, in terms of how much of it is already recognized as legal commitments, This
is important in the business environment where the tradition is to attach more value and
importance to legal responsibilities,

In any case, the United Nations Guiding Principles on Business and Human Rights
advocate a smart mix of legal and voluntary standards and processes as an effective and

convenient way of achieving progress in the corporate respect for human rights. The smart
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mix allows corporations to continue to undertake or pursue voluntary initiatives alongside
commitments defined by law and in that way blending the conceptual and normative gaps
that exist between these dimensions of social responsibility, Furthermore, the smart mix
concept is another way of defining complementary responsibilities between different
actors such as governments, civil society and business enterprises in the expectation that
their ambitions and objectives can be streamlined. Under the UN Guiding Principles, the
State duty to protect and the corporate responsibility to respect work together for a holistic
and effective system of business and human rights. In the same vein, State judicial
mechanisms and corporate grievance mechanisms work toward a common objective of
effective redress, In short, the law of human rights and the voluntary initiatives concerning

human rights dovetail seamlessly into each other,

. Challenges

There are clear and distinct virtues and opportunities in adopting the human rights
approach to the social responsibility of business, However, it also comes with acute
challenges. Kofi Annan in his Davos speech appealed to business to adopt and apply
“universal values” that “people all over the world will recognize as their own,” Although
human rights have been represented as universal yet the true significance of this claim in
practice has not been without its critics among the human rights community, In reality, its
dominant public law character has prevented its full impact in the private sphere. It is
therefore not surprising that the business community have not been fully aware of the
relevance and significance of human rights to the work that they do and therefore neither
comprehend its importance nor participate in its development, Much more interesting is
the fact that they privilege entirely different values in their undertaking including the
freedom of the market, the importance of healthy competition and the payment of taxes,

The appeal to human rights may be difficult to deny but it requires a totally different
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conceptualization of the way business is conducted at best and this is a challenge in itself,
In practice, assuming that business is willing to adopt human rights as a key value, it
requires the redrafting of priorities, training manuals and contracts with partners, agents
etc. This is a logistical challenge in and of itself. At best, this particular challenge suggests
a slow process of learning and change with a rather slow and long transition,

Another potential challenge to the human rights approach is the traditional association
with governmental wickedness in faraway places often led by autocrats and despots,
Inviting business enterprises to respond to human rights responsibilities or address
adverse human rights impacts may raise anxieties about the abuse of power that has been
associated with breaches of human rights and the relevance of which they deny in the
normal course of business. It is true that, in fact, business can have adverse impact on
human rights; but this is of a different character and magnitude from the traditional
understanding of the subject. In fact, in the business context, adverse human rights is a
product of pursuit of conflicting social values - free market and individual welfare -
poor working conditions, Profit versus adverse environment, This may be true to some
extent but this argument sets the bar of culpability and unacceptable behaviour rather
high. In principle, no adverse impact should be tolerated and so although it may be
understandable that there is a tension between competing values yet it is important to
define the appropriate balance between such values, There is an acute need to set
priorities and the case is now being made that the priority should be given to the human
effect, A value-based system of conducting business is not fixed and unchangeable and so
inviting business to take account of “new” values is not impossible but it may require
totally different strategy for it to be effective, Such a strategy may have to bring human
rights from its traditional privileged ‘high horse’ among social values and to be translated
into business language and manner of appreciation. It will require other stakeholders to
appreciate the pressures that the value-based approach places upon business and to
tolerate different representations of the same values. This can be a demanding challenge

to both business and the human rights advocates.
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Finally, but by no means the least of the challenges is how to streamline and reconcile
the many and diverse social policy initiatives that business enterprises already undertake
ranging from voluntary initiatives to quasi compulsory ones, The proliferation of initiatives
without a clear relationship between them can be confusing and unattractive for business.
The potential effect is low uptakes and slow progress. Kofi Annan initiated the idea of
taking the matter to the business den at Davos and asking to make it a central concern
rather than a peripheral one, Also, instead of lording it from the top, he instead invited
them to join with him or to lead. The United Nations Guiding Principles sought to combine
the importance of process from the Global Compact with the idea of taking the debate to
business while being prepared to press for a new vision for business. This passes
responsibility to business to manage rather than to expect to be handed a finished product

that they may criticize or object to - the ownership principle.

IV. The Working Group on Business and Human
Rights

The United Nations Human Rights Council established the Working Group on Business
and Human Rights in 2011 consisting of five independent experts with a mandate to
promote the effective dissemination and comprehensive implementation of the Guiding
Principles on Business and Human Rights, and to explore options and make
recommendations to strengthen the protection against business-related human rights
abuses, The Guiding Principles are the first authoritative global framework to define the
respective duties and responsibilities of Governments and business enterprises for
preventing and addressing adverse human rights impacts arising from business activities
and apply in all regions and geographic contexts, The Working Group has sought to

advance scaled-up action on the Guiding Principles through engagement with key
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stakeholders at global, regional and national levels,

The Working Group reports annually to the Human Rights Council and General
Assembly, undertakes country visits, convenes regional fora, and guides the United
Nations Forum on Business and Human Rights held annually in Geneva, An African
regional forum was held in Addis Ababa from 16 to 18 September 2014, and the annual
Forum was held in Geneva from 1 to 3 December 2014, and the next global Forum will be
held in Geneva from 16 to 18 November this year,

The Working Group has established good links with a range of regional mechanisms
including the African Union, the African Commission on Human and Peoples’ Rights, the
Inter-American Commission on Human Rights, the ASEAN Intergovernmental Commission
on Human Rights, and the European Union, We have also given high priority to links
within the UN system and, as such, it is a particular pleasure to be at this UN Global

Compact meeting in Korea,

V. National Action Plans for the Implementation
of the UN Guiding Principles

Since the adoption of the Guiding Principles in 2011, States have started to implement
them through national action plans and policies and laws, Many companies and business
associations are also implementing them by, for example, developing human rights impact
assessments,

The Working Group considers that national action plans (NAPs) on business and human
rights, and the process to develop them, can be effective means to accelerate action at the
national level, The fundamental purpose of a NAP is to prevent and strengthen protection
against human rights abuses by business enterprises through an inclusive process of

identifying needs and gaps and practical and actionable policy measures and goals. We
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strongly encourage all States to develop, enact and update a NAP as part of the State
responsibility to disseminate and implement the Guiding Principles on Business and
Human Rights. The Working Group has prepared guidance on the development of a NAP,
The guidance was launched on 1 December 2014 at the Third Annual United Nations
Forum on Business and Human Rights, The guidance was produced following an open,
global, year-long consultative process that involved States, companies, civil society, NHRIs
and academia.

Several States have already developed, or are in the process of developing, a NAP on
business and human rights, The Working Group encourages States, business enterprises
and civil society to work together and share experiences and good practice in developing
national action plans, We are pleased that the number of national action plans developed
by States is increasing, however, there is room for improvement, particularly in the Asian
region, We are aware that National Human Rights institutions and civil society actors are
increasingly engaging in this area, building momentum for national action plans in the
Asian region, for example in the Philippines and Malaysia, T hope that this event will
contribute to raising awareness on business and human rights among Korean business
leaders, and furthermore, to facilitate Korea's consultation process on the development of
a NAP for Korea,

The Working Group encourages donors and international and regional organizations to
support Asian Governments in developing national action plans to implement the Guiding
Principles, and also support civil society organizations in their role to demand greater

action and accountability on business and human rights.
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VI. Regional Forums and the proposed Regional

Forum for Asia

As part of our efforts to engage a wider set of actors than those primarily involved in the
business and human rights agenda at the global level, the Working Group organises
regional forums to complement the annual Forum on Business and Human Rights,

The first regional forum focused on implementation of the Guiding Principles in Latin
America and the Caribbean, It was held from 28 to 29 August 2013 in Medellin, Colombia,
and brought together some 400 participants from 17 countries in the region. The second
regional forum focused on implementation of the Guiding Principles in Africa. It was held
from 16 to 18 September 2014 in Addis Ababa, Ethiopia. The forum was open to all
relevant stakeholders, sectors and disciplines, including Governments, international and
regional bodies, global, regional and domestic business, industry associations, trade
unions, affected stakeholders and community members, civil society, national human
rights institutions, the United Nations and other international organizations as well as other
stakeholders. Approximately 200 individuals from all these stakeholder groups
participated, which included participants travelling from some 30 African countries, We
are planning to convene an Asian Regional Forum, along similar lines.

The main goals behind the regional Forums are to: promote multi-stakeholder dialogue
and cooperation on business and human rights and on the implementation of the Guiding
Principles; provide capacity-building opportunities for practitioners and civil society;
identify material issues and challenges on business and human rights in the region;
identify emerging innovative practices designed to manage corporate impacts; and
reinforce synergies between global efforts and initiatives at the regional and local levels.

Regional forums allow the Working Group to engage more directly with the
stakeholders charged with the challenge of putting the three pillars of the Guiding

Principles (the State duty to protect human rights; the corporate responsibility to respect



human rights; and access to remedy for victims) into practice “on the ground”, including
national-level Government institutions, national business associations, business enterprises
with a regional and domestic reach, national and local civil society groups, and regional
organizations and mechanisms.

A multi-stakeholder approach to business and human rights issues is central because:
There is a need to hear directly from the communities on impacts; there is a need to hear
directly from States on their activities and challenges; and there is a need to hear directly
from companies on their dilemmas on the ground.

During the regional forum for Asia it will be important to identify the main business and
human rights issues in Asia and discuss how different stakeholders should address them

by referring to the Guiding Principles.

VI. Inter-governmental working group on a

legally binding instrument

Please allow me to comment on the most recent initiative from the United Nations
Human Rights Council, which at its 26" session resolved to establish an inter-governmental
working group on a legally binding instrument on transnational corporations and human
rights to further strengthen the protection against business-related human rights abuses.
This is a topic that was the subject of discussion during the Third Annual Forum on
Business and Human Rights held in December2 014 in Geneva,

Although not all States were equally supportive of the initiative, we welcome the
common viewpoint expressed during the Annual Forum, and in the UN Human Rights
Council, that any efforts to strengthen international standards should build upon, and be
complementary to, the Guiding Principles. The first meeting of the inter-Governmental

working group, which is open to the participation of all UN member States, is due to be
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held from 6 to 10 July this year, and the Working Group looks forward to following, and
contributing to, these deliberations,

We hope this new inter-governmental process will help accelerate national-level action
to strengthen protection against business-related human rights abuse, in line with the
Guiding Principles, It does not in any way reduce the need for all States to take steps now

to implement their duty to protect human rights,

VII. Next steps

Looking ahead, our goals are clear: we need to engage more Governments and their
respective ministries to do more to protect the rights of people from corporate-related
harms; we need to promote uptake of the Guiding Principles across the world, particularly
the Global South; we need to encourage a culture of fearless leadership among CEOs so
that more businesses take their responsibilities to societies more seriously; and we need to
ensure that victims have access to effective remedy.

Today, the laws and principles that govern the business and human rights movement
are embedded in more and more global, regional and domestic political and corporate
governance structures, We need to make them standard conduct.

Let us pull the different levers available to us - from engaging with States at the UN, to
working in partnerships with businesses to improve their supply chains, and promoting

direct consumer feedback via social media - to push our movement forward.

IX. Conclusion

The Working Group is honoured to work to protect individuals and communities
against human rights abuses related to corporate activities. It is crucial that we align

business enterprises, some of the most powerful actors and forces in our modern world,
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with the human rights priorities we have all agreed to in our global community. Scaling up
the implementation of the Guiding Principles should be an urgent priority for all States and
business enterprises, Multi-stakeholder and cross-regional dialogue remains as critical as
ever, Using its convening power to bring stakeholders together will continue to be a
central feature of the Working Group's efforts to advance this important agenda,

On the one hand, private enterprises, small and large, are contributing to job creation
and improving living standards, From mobile phones, to computers, to medicines, to
food, we all use services and products that contribute to our welfare and to our enjoyment
of fundamental human rights, On the other hand, the increased role of private enterprises
also carries risks, and human rights defenders increasingly address themselves to private
enterprises as well as to States to protect individuals from human rights abuse. A central
aspect of the business and human rights agenda is the emphasis on multi-stakeholder
dialogue, Only through a dialogue among all parties (States, business enterprises, national
human rights institutions, civil society and affected communities) can effective solutions
be found to the human rights challenges faced.

I therefore encourage you all to participate in the 2015 Annual Forum on Business and
Human Rights which will be held from 16 to 18 November in Geneva, urge States to
develop NAPs, and take part in a regional forum for Asia,

I thank you for your kind attention,
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