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Fpol ofs) gRateEle] Qi A deln 5
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h= b
dolofok . AL FAsIehe -0l 18] o] AAS ZFal, SR HARA A

AR5 gL g FAAAle Qo] Bag g B JRE, HeE e
AR AR HTF 5 ok AR 2 13T GRS A glol Aes At
of g}, QAo Rele] A9 Badel Bak skl ojolr) Sl Agol A
ANl 2% ofle] Mol oloE AT k. ARE A% W] Pasirku
¥ Aol 1 YaEe 717&% 349 ol Sk o, wueﬂ #5o] e 3]
o] At Fol A&ste] YAl AErt Dasthe PN ISR 2219 AXE

ol Qla FelE AET oA} 2o Hola 0%011% Helel giEel Ik o
Aol g AAIE Arslelol Ak ATl HE A% d95e] TRk dUEE B 2
=28 4 ol g
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Ae] AAL ol weh pomRE B we
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1972 B3 PERE olE Aol FARAAE A BN e 6] AP
vlgto] D | (a massive curtailment of liberty) Z2J¥8&x} (Due Process)& #X|A] o}lUslale
AARLE A2 gl B2 sieh? o v tiide AAloly BRI s
Ado] gAY AFE TRk hdsHA A e AlRE AR ek Al ms
Aol futoln], AH= oA HFilddo] Qlok= olfwtoms JARRRY] oAtel] whslo]
AN E 7H AFEE AVl Aaetu ©et] BE AR RAE she A2 ATst 2
% giokn Al RSk

B Yo} w3 MelelNs Badelg 717 Algksel /1 B4 @6 Amita
Ao A At ek wEsterh 19709 2HE A Ao

=

L
)
N
o
[o

1) Humphrey v, Cady, 405 U.S. 504, 509 (1972), at http://supreme.justia.com/us/405/504/case. html
2) Specht v. Patterson, 386 U.S. 605, 608 (1967)
3) O'Connor v, Donaldson, 422 U.S. 563 (1975), pp 575 (WestLaw)

HARAAL SHAURE 744 ot (53)
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BgolE 71 AGEIPIE 480 ol wel msshl ek Y @
wasehas) 71 9 Hshaeln, ARkl T Awsk ghe B 9ol AAY
489 5 Y5 SO riFIsE Bl AAS B A WES A% Falzion,
20 ASYLS A AR VIS BAS] AN AZYLIFIR A AL
Qloll 3= QAT RS 83

.
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$2) ARAY Ao E ZAALR Agke etz Ha% 5 glon, e
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ol
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ol
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oft
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to
o
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E

Agd 5 glome, A ARl A, A71AAT ol AgElo] Tl s 3l
QJ9lol sl =AI71E, Adel TEAAIGe] Quialzel FUEAAN, ANA4AY
o] Fwlolobtt st Wal FARANY HAPEA FAYLAN 7 EAYeNE WA

5
S gl Qs AL Aol gl Agelnm 289l Aol Basih

[e]
E493% AAddos FE A ARIES B & F e EWclax &g |

AwA A2 AFAA vleistlol gt

4) E.g., O'Connor v. Donaldson, 422 U.S. 563 (1975) (Right to liberty), Jackson v Indiana, 406 U.S, 715
(1972), (Due Process Applies to involuntary civil commitment decision making), (see supra Michael L.
Perlin at 70)

5) Lessard v, Schmidt, 349 F. Supp. 1078 (E.D, Wis, 1972), vacated and remanded, 414 U.S, 473, on remand,
379 F. Supp.1376, reinstated, 413 F. Supp. 1318 (E.D. Wis.1976) (from supra Michael L, Perlin footnote 28)

6) O'Connor v, Donaldson, 422 U.,S, at 575 (even when involuntary confinement is initially permissible, it
could not constitutionally continue after [a constitutionally adequate] basis no longer existed, (id footnote 29)

nd

7) Michael L. Perlin, Mental Disability Law (2 Edition, 2000), pp 70
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1999 BlLE Olmstead vs. LC A B3] 715, A7, A7e] wgow
Ajslol] F23] Ao} 2 5 gl Aste BRasil A6l 2ALY A1 Aelshe
AL ANE ol o Adoleta BB,

UN Aojolaiedoke Azl Ardoln A AlS Foloh e PESAL
A9z NG 742 Aol AAABle] A FEI At Yor, FohE 7k A
Aeloh AABloIA] ST Folsh Bl ST FHE Slotel AU 2N Hshes
TS UN AN AR dFARMA) % BE FAFRLE b
AAEjol] Ak wanor] Aelslold Afs U3 A} gleka Asteta
ATMILE A3, A7), ANAIRFA % B PA| Fol B WL FNAL HohE
AbR AR MM glol AgH Al R AR SHe 29 golelol tigk Apaas]
Sick. (A4

O

e
=
i
[l

by BIeg AAdES Al fEide AR Aol VIEs AET
et 0}%3, GAdsls EAstekal, A 9ats] ANEAAES tE S Adslkslo]
o] 8 gle AR dstAl FaAME AGAES|A X mskar Fagh Au)e)

ARg WE 5 U5 FARANZ Awg AR Aok ik,

ol BEE g AARAAPL ) ALY oA oJRE HHAAKDue Process)2]-S
=i Wl XS B3le] Jd9S AAsI e v=e] AE SAles BAEkY
o

ARHen AT BAVl we Wl GARAY izl AUk FHoE sl
al
=

2 AL D71 AAF AR, dYAET A ARl thefA

8) 527 U.S. 581, pp. 607, @ The BAZELON Center for Mental Health Law, Olmstead v, L.C, a
http://www.bazelon, org/issues/disabilityrights/incourt/olmstead/index. htm#More
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Fale] QEzest PAsIste] SR A waska Q) Wl Jagelrt g

gk xpaat fo] Azbskar, FARAAE HAke] Y, Am B H Aol

AbgrEol

AdRs7E wiEstal flom, ARlEFol dadh A9ikE] g 8l A8 A Sl
Hagh AGARRZE RN A dele AR ofste] vl 3oyt mA|A]
s okl @7gellx BlojubA] Ratal Sl Aol

o] Aol AARARA Y Mu|2r £8, A, B Tl A
ALElET], Est, A HALE7|ee] AR Mu|aR ksl ovt, fejuehs WAL
1990 31,5419, 20001 58,0201, 20061d 72,199W4}, 1|3l 2012 98,4280 29)
AL F7FstaL glo], gdstel Fgstal 85410 oA HojuA] st it

201249 Z AR AT 2AEAT 20124 Y Q3G 80,569 0 o]
24.1% (19,4417)°]aL tHF=22] 75.9%(61,128%)7F HIAFe| Y =aL lal, Hi Y7 t=
24792 (FA 8717 161, AR FAE3,603Y) F7I7F JPstar glo] Bt dE
20% mIRR] ohE AR=ET AURA] Al JhEo] Ea(ZE2 12,5%, 5Y 17.7%, olef g
12,1%, 9= 13.5%10) ALLFE F77roltt, (54 26,94, F= 529, T 357¢,
oefjg] 13.4¥1D)

I711A9193 AezAay dY 2 AEHHY HY Seld Be JdAXsrt
slolx|9)a12), 2013 AARA Hol AR 2144708 Amrd, Jg#ad 24o] 9714

i

9) 20124 TAARAAALE T, pp 1018Z

10) Z7FIAL 3] (2006), AMARGA] HAIHAAQT =28 AT, pp. 370~371 F=x

11) Id, 369~370 3=

12) =711 A3 §947 1 31492008, AlAe), AL 1B 2AL, 15~61 Z=, oF 2,000 HHZA
Az}, LA vele o] wheds]o] Y(39.4%), AR o &l wek33.9%), 75T} 257l0] ol
I H)RR YA (23.4%), FEHA oo 2 ol tiek Aol §le S 34.7%, TR Aol gl A¢
50.6% (pp. 57~38), 2JAIS 7¢] hix] Fahs 789 8.5% (pp.36) EY 3 @71 ol AYA3 A (A
Wk 44, 7%, A 3ol §lofA] 12.4%, BEA} HeJ23.2%, pp.26), AEAAL § AEA] (W ghe 25.6%, A
HEA] 36.9, pp.25), EY F €} 7|Hel| vlZ v J LA E 25.2%, pp.26), HIA YUY F HHo| ¢k He
ol (HIAARZE 44%, A Fo] §loix] 8%, HALYA] HF 6.5%, pp.24), HEAT T 1 & 3
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(SF45%), = 20770 (eF10%), Azldnt 5l 3 39| 5 3163 (f15%), FAAR &
opEAgRo] 20171 (99.4%), AMYBRs7F 7870 (3.6%) 0l Fh= & ofds] o-Hd H
227y Aol AA AR Azbe dseldt.

AA AR Al ol disiA AFAEARS Hz oAk Fo|dd(iA24x),
Al el SRt Zek g R AAEAI R), SEULEEARE) T AV e

TPRska Sk, $HAY, WRH Aol o) BAR 2 At thsAE 25 =elal]

¢
it

W A4z Bz o)Fat Folo] o3t e Hmojwatel 2919 Fojol(H T oA}
190 ¢ 19) gl daAdl tigh Alapdite] zldvtom Al o] 7hsEhH
ek Aeke 1 Fgto] JPAE T 94S e v ALeIR| agln
g E2 Qbdolt RIS S Y3t oA oRE HAA HH,
UYL 62 oYE 3lE, AEUYAE RS wA uoe BE oFxte] Fojot
Aalzpdiole] Hegto g viegy JgE & JI=E sk gt

HEoJfxp7} gAY 508 AR oFE ol &  flE A T4 A o5

T A0 2 BE oAyt Hot

WAZizd] @ BAYRe BBRA Foloh PushARe] BEMOR shsdtel
ZARISAe] o FA) @A olFolAl i, AP Paps AAE A glov,
WAzizele) A axlw maskn gl ARl AfE TNt A 1l

FrEojopst 3ol 7jE Al HWAHXHDue Process)ty, FAFA| L (A H A

(56.8, pp.23), YL Y= LTA ARAFTAR (H3
AP TEAE 42.9%.pp.20))

et

A B3} 51.5%, pp.22), BEARAA] FHA (Y
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V. ZHYHM=(BXLAHT) i et

o] Zelr= vl=e] ARIIE E0f f-2le vt dLAE TPIRRbE A Sharat g

Bz oAk Fofo o o] 7% 1. ﬁ‘rﬂﬂ Ao g7t Y T AR ==
[ WS U Ax e A AR Ay 7Y, 20 S ARle] A e
ehdolu BRle ehde flake] <l b Sle A9 (HAR4EARE 1-23)
AA otz o] AA . o] 710 H%’— FAelal, AEHRl 7| AR A oA
AL A= 7] el ejake] ekt deh offe] webx dHoz ldeRrt
BAEE TRt

3
= =

N,

AAYAE AR AGE AR S APl WARiE Y9de] S B
e $3] WAE, BEolTAe] Felsh olbe] Feiom gele] AL o],
ARl A F 1EE ARA wEA meEm psEceRd AWad 9
FYFANH (A2 AH)Eo] A8HA ghm Uk vIF, frdel ekt g
QA9 ARS) RHEEE ST A HHEe] BAYNEA) A50] 94 ok 9 B
oheh, WARizE ARG G el QB AR, WEA F RIS
SR A AXE A% DEEAA], WP FARRS ATUE AL AW 5
Qe o] ol ehu qlo] 243 AXIsh= o] Wi,

o

MAdET HeolRahs des AAshr, Arlviels oAb dddol Hasiv=
- oA AAPYE areisthe]
ol w}a‘r ﬂxﬂ 175 sk W oRe] el dasit delEan
89 SEYIAEE olgsts FElFHl Ikt el
HeollA AAE BiA AEYde-s Ashs ijte R Jfido] Fasit.
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me)

Zksfiut Blsf o] fide] = A AP flaiA AAstaL e Al ARl &

ddolut SFUYe Bz AAdAFol Hs AAE] g dd V)Eo
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I
AP ofFel tsir ol w2 H, &2 TheAol =2 BH soE FHeE
[e)
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BAYY dels AAsent ool Aol did Y Al Baw
Fzries o] gaddislel AAREE SN AAY AR AL, AB3le]
Zeg We A, PEFel, PuHL 45 gl 4FAY F PAYY AR
AadAel HYFALY Fol FFHAEA oFE AW T 5 Y= AAE wisiel
At o2 9Iske] AR ool it HF B Weolt SHHL 3] Tl
AR AES SYstelolt el % AR el WY T g AAYsHE Ak
WA 5 gle Aolrh

A 2
Sloln] e Ay
Ve ol

ot

2 ofelel ol Al bR s BEsH s Weke Aljtetal, tees
AL AR Tl A Ajkekaal g,

(1) ZHYdo| 2ot Mro| MAZRS0| S A (Presence of mental illnesses)

A (o] Al wAelgdle] 20e FESH g FEA 2dolw, mE
Fste)7h FHel o) ek alvh (FAele] FR vEAAeleE (ApA) Bl
DSM, AAEAZITe CD-1050 whes, HAe] PeARlsiHy A

Aol Hasjeh 1

13) BARAT 4] A98-18%, AARANAs A4 ] HAlofe AlEeeelS Aid A7) 71 Fx
14) W= ZERFolM = vt e dellM 2He, AAAA, okadgdel Alolstar 3l%)
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(2) Xt-Efeff 9|2l (Dangerousness) BT Q7S HatsiH o

HlEel G080t AR Aol diE wHe 24 9 AES B
AL A, B 85 FEEA7} ol A9 Bk BRI
Sl HroE JANR g RS Adoht Bl ke @ sidol gle B
oheh, ASAIEIOl Qe A5 ke AR ATEdel A% A=g wa

AVl AAABOR ART F gl ABe] Yrke RosE Hlx}sﬂ%l%l zdoe
B3Pekm, VT o] F(Sue) PEES F & Ao YA
7@&%0117} Q= Abgrute] Hlzlelgiele] vldele Azstm Qlom, BE FSties)

Sl viAeld 9N At Ao Qg A8, Aol BaF Awel A7

0{
)
-
)
_O|L
ﬁ
o
Oﬂ

obed] mlm iAol E A GRS oA T1Sold XA E=Ho R AFE rEwA
AAEA A Ue © o AFA = AFEE Al AL AL Aol BAG
A5AL et A ol BASYPI, Zinermon v Burch (1990)9H % tiH e
ulabe] PRk vE AAse] glrjeks, Ateke ST Rk ol ebdsiAl A
T = Al AAYY HA GEF Rodhe 98-S 3 Zlo|H, 23gt Al HIAe
d A7IE AL dA9Ivtolzta #As o

ANFNR <lE e nEfo] FFS o=F= AoRA FAY AAA (Severity
A2 Az, =7)), 982 T/ EA (Probability), 9182 94U (Imminence)?] 3714
[AE ¥ 3] Aol Jube FHol W=l 3Pje] o|H =3k Yoo
Heoll AL, AR 7S HEEAIRY (Actuarial models)olut 1744 Acto]

15) John Parry and Eric Y. Drogin (2007), Mental Disability Law, Evidence and Testimony: A comprehensive
Reference Manual for Lawyers, Judges and Mental Disability Professionals, American Bar Association, pp.
300

16) O'Connor v, Donaldson, 422 U.S. 563 (1975), pp. 573-576, at http://supreme.justia.com/us/422/563/

17) Joel A, Dvoskin, PhD, and Kirk Heilbrun, PhD, “Risk Assessment and Release Decision-Making: Toward
Resolving the Great Debate” ] Am Acad Psychiatry Law 29:6-10, 2001,
http://www. ct, gov/pstb/cwp/view, asp?a=2503&Q=312776
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o7t 3 9 AEHAY WA (Frequency)S E3fehe B-¢% UH®

%)

4 Beke ulelIRloln A)4lHel Bolw], ekl f1=lo2 flgolt Aat
Elglle] Ame Rh=A] @ESFaL(Present)  AAIHol(Rea)Hokstr,  $R/dol  thsiA]
gekstal @213 A58 (Proof of Clear and Convincing) A USE oo gt} 19 AlASH
A v e 2] AFHLAE FASHA o, AEe flsle] TlsAdel
Qs A el Folob st Baaw vde QUL WA Ashe
A AEg ANbe ) aejE S99 AdTIEe] A ok gt

h8A

(3) 5tz

ok

tAlst MEZ Ql= &7{9] 2%l (Clear and Convincing Evidence)

Addington v, Texas(1979)/\}Zﬂ°ﬂ}\1 e de AR FRE AAYES gt
Nezde Wusn Fasil, U5 P A2 AFsellt drkn B2 sl
Z719-91¢] 97 (Preponderance of the evidence)S ZWAxp7} Q3= HAv|Fd &
Hojx= (Proof beyond reasonable doubt, &2]&2l o]4l9]

A UE
gl FWUFS AW AT etk Yk

21 ARolA 1] i THR1S FHAAE YA 7] LA e wWulsta A58 Qe
(Clear and Convincing) Y5d=o] FAY A4zl wepxy g€ HAlHsto =

late] AAE EHA Fehe ANlE HEsta

olsfeAETH= JHRle] AT Uy ASSkaL FR3shy] ulEel FHEIE BAeRlE
BAYE AT FAARE desAl A e A=More  likely than not), F-2
S79-¢1((Preponderance  of the evidence)®] YFAERU= Wl A58 U=

[e]
S22 (Clear and Convincing Evidence) H|AF2] 2] eS8 ASE AS HHEZHDue

H

18) Alexander Brooks, Law, Psychiatry & Mental Health System 680 (1974)
(1) the Magnitude of harm, (2) the Probability that harm will occur; (3) Frequency with which the harm
will occur; and (4)the Imminence of the harm,

19) Rubenstein et al. pp.27

20) Rubenstein et al, the Right of the people with Mental Disabilities (1999, American Civil Liberty Union
handbook), pp.29

21) U.S. Supreme Court Addington v. Texas, 441 U.S. 418 (1979), pp. 425-427
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Process)= Q7-8Fckal ¥4 3FQIti22), (Addigton v, Texas, 441 U.S, 418)

n] A AAY Y dakel HEket 7S AAES ¥ o) ok Jlgle] 71EH
AHrAEC] YAEH=EE 739 HE(Hearing) HAE F33F 3lE ZHHExHDue process)7}
Jaslrtar sttt HIE BAYLEA olA] HE Rl e whE Agldl] tiixE tiiHo]
Ashl QAR o] HEY #ege el F2d At e A Wl

Z2HS g WS B BYSAE2) e oleld AW AHE) vl

(4) dAst H71H dAlY ElAZX| (ASLAYAL WHY HYAZ M)

O'Connor v, Donaldson AF1S B3l 1] tiHYe AHAz= RN A A
Aol ERICA AR &2 Al HAAE A& a7tk @EstEA, o]
AFRE AIG A JATIE AL ANk olgtar dAsSlth Mol HHAATIA ek
BAYE FEE SAA APEA AAE EAY RIAIRS S st 2 ot
Hdoz HY sh= AF 4% 7= W AgGEHDHE s deE Fostia»
Pennsylvania2® ¢} Connecticut??) FFollA= =}
78-g-olvt Aol 7hsshes 783kl 1AL, New York®] Z-9-ol% o7} = 7-g-olqt
A& 38skar Uk

o
P
T

iv)
(i

o
o
rj\g
roh
>
o
rlo
>,
(g
offt
o
N
%0,
rlr

Lo

)

M el Tl ARA QU ($RYLent Audae dathe Fsn
o, o] 7|ko] At A% ALY clte] B HEZ WA HASAL H9AA
B AR BAONE 7R AREel o ol SIdekAl @7 ARE e Hevt

o)

22) id

23) John Parry, et al, Mental Disability Law, Evidence and Testimony (2007), pp 305

24) Rubenstein et al, the Right of the people with Mental Disabilities (1999, American Civil Liberty Union
handbook), 89~90

25) ZZ South Carolinamental health law (2003), at
http://www. psychlaws, org/LegalResources/StateLaws/SouthCarolinastatute, htm

20) Pennsylvania, §7207, at http://www. psychlaws. org/LegalResources/StateLaws/Pennsylvaniastatute, htm

27) Connecticut law, http://www.cga. ct. gov/2000/rpt/olr/htm/2000--0309. htm

28) New York States law, S..9.63, http://www.psychlaws, org/LegalResources/StateLaws/NewYorkstatute, htm



=7RIHRIAE

humanrights.go.kr # ﬁ‘o
N

S A ASsIA v Y BEHA EEE BASE A% on, o|ydt A7 A=
@ﬂiﬁ%—*}x}%"’] 7P AEE FHast & 4 JE AESH(least Restrictive
Alternatives)S 1183}l o] 4 JEE e}t Wk Z2AM7} ALY T B35

A% viAel g 71T YE AS WE S Y ghto|t),

n) A A Y Hx AARIY F A 248 Al S53eA] ol sk
713 AFEAARE ©2] o AlE AT AL vidEs @ A4 ok BAsn
JE AP AREZ=3HDue Process Clause) $Htoletal sHAsIAA, Al Qlde] Hasdt H¢
Hz ALFE 3040l Algdde] st JAg olfet Al o] opd & Al
so] off A-etA] Ao tiste] vk=A] Adrgsteiopst, 718k djol| Al<:9]

JoHA] ek 79 wkEA] HAAACk gtk shdskelct 3D

i

g
e

W

A

>

dA feuEtel Agddart A tiR2e] Ae SEdrE sl Rskal
Marplaos Z18str] miol 2012139] 75 HeEgoe] oF 3.5% (VAR s =
U s, Zlgsiel ded, A4 offE ddehs Wjler FEshus Azl did
AHIER P TN Eolokste], Gl Aele APEAAL A =Uste] BHad
ASALS H283foF P,

F'

FA AEUL A Al AAleeke dEel d3g F AdEETHY ARk,
7157, aga AReA ARAAAE e rom ARSA AXAAZE oFsbd E el

2319 2 9lo] A7199e] Uelo] B 5 glo] o Eek HfHo] Bash2 FPuelstros
5 9lo] 7FsgolE AEIH AAAA ] HoPY, AT 7Fsd P2, AFA Y ol §7bs%

29) John Parry, Mental Disability Law A Primer (1995), American Bar Association, pp. 60
30) John Parry, Mental Disability Law: A Primer (1995), American Bar Association, pp. 60
31) Wyatt v. King, 773 F. Supp. 1508 (M.D. Ala. 1991), pp. 1517, avaliable at Westlaw
32) AAlEANATE R 135432, T7RIAADS], AP I=7HIA (2000), pp. 84-85 &



Apdol glold Bagelsle] exjel whale] A% AAdLe AT A AFA
Aolelel) gk APEoln, Frlke] AR 75 SR, o8 FARANAE SR
FEAA R ob AL A AWl Whshe Aolme Ajdsolel wt.
w}am Bhed ASUAe WA PHNE SAE, ASRAAA 7E o
152 T3 AMIPARDAH S Bo] Basjch

j
g =
dche AEA 9ol DAY Ao, ALY Bdslel w ERECED
2%

N
(b el 287t SEE B9 B THE AU AAXE hee Zofd

2| 533

e S0, HY ¥ 7}4‘01‘/} 72 He, oA g, FAANBANE SellA BRI Ago]
A Fal A HAES|ellA] S8 SHHEHA dobd ¢ Qe A Al A AW fitol
"ok Ao ]‘:1' 7¢] BE FStae)7} o] A& AAYARE vbgetal glon, B2
o] dRA AREate] AR s Ha Algke] d=S o Fsteiitt.3)

vl Y= Shelton v Tucker (364 U. S. 479(1960)) AL E3lo], 28323512
dHE FAHA] gz geetglry. &gk 1] Y2 O'Connor v, Donaldson ¥}

mlo

Foto] ZAYY W BRABL A GAuAE 1S
W FHeE et ek BARGO, YrRe Fo F WLt welE Fsto]
HAARA BRI AnE B AePh 4o sk s

Youngberg v. Romeo ¥4

(‘

o] HaHiste] A2 (FlE M AA FE S & U LfRAoeln, Hr} ¢
7 22 APl JeE ARBRE FAlFelARE AV Helx e A meE TiAdddle
IAE At k. v o AU Wyatt v King (No, 3195-N) #2S F3}<]
AEE AAFANRJATG FGNQ] FARNEAES HAATHL] S04 Ay &4,
AERE QFF XFEE BAFT F e FX & FZ3oF & o7} gtk

33) See supra Rubenstein et al. the Right(1999), pp. 32~33
34) See supra John Parry (1995) Mental Disability Law, pp. 80
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HA2ARA) Ausd A 92 FAuDA AaFdE Aesolol ah

= YL 19821 AR Q] Youngberg v. Romeo AFS Eale], Hsl A4

oo e R AfEs QWA Pesh UsS sk, AoHel Hre] Polmve
W Ao ofste] me AR A g A Fuoeve A7t

o
3
<
o

Ak #FAsFAck. (Youngberg v. Romeo, 457 U.S.307, pp. 316 (1982)

fete] mzels & vl= oY FoMe ASALart JiEskE A=A19,

Eh)
ik
oy
1=
fijo
e
ok
ol

A AE ABAEE AY 5 FFHA AN HA2ARH BHNN Hmus
A7} ek Sk 1 g, ALAIRAL) ARAE Ao A58 FAnA
Qglo] AriHom Hadt dlsldsl A9E Aslslns ASAlsod L s
Hog A AHIAE WE 4 Qe AR B34S vldsor B A=joln,
o ol HiAs Aol B gie BAFRlo] ASASolA Bas AuIAE WA Ralol

HUsA) Rahe e AL AAR ASuag AFeRE ovE e 2a
RolAt oAl AEl2T} nhEe gistel Rt AEsl tigshA RE Astelmz
ALY A AR Aslel] Bast Amsh AHAE we 5 9l

spA] A AAe] AAEAHAE dHs e dAjstofof it

=

Q!

|

=z
LY

(6) Alzst MAIZOY (Grave Disability)

09 Califomia® WIESte] AR Fol Asfel 9%, BBl Bay, AR

Hd7)zol tigk tiete 2 Azkel A 4174l (Grave Disability) & 2-8-317] A|2FsFSITt.
A% AN Grave Disabiliy)@d AAgoh} WAAR d2Foz £4S de
[e)

olFr= Ao 7]RARI XFEAIE T (e AAe BA1Eol(Grave Disability) 7}

35) 1d. at 80~81
30) id.
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UE BFE grlsh= Ao, 1] AW 1T HYLS Doe v. Gallinot (657 F.2d 1017, 1981)
HAS Gate] AR iRk Yg ] 7IEe] A BRI E fES 3]
Bl aFEE Tleolekd, AT dRlek= Ao, Ase E2 A ARle

228 ERA FEPAY A4S A8 Yde SEiA dehds ZolRkar WEdH. o

r o pT opf
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ol
okt
A
T
ox

i1}
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ol
i
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ilfy
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ol
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o
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¥
Agdon dpEae W4T AAgels WAL JFow Ags|slen
1

Bagolst AAolA Bag 71EA | 4FE A2 Seo] i, oleld Ao Bad
ARFES FF3A) T A AAH 183} BrelolA IS HES Qlrhs T4
azWAolo] WFEA] Gl glofof drkm AEACE)

2. ZHYUH Hxp WM (HYER} W AHHUAHEZ =)

Rl BAad ALtz slE A28 sIsleiE Al dadE
Sels] 2ol e AAGES A $3, o] Bag AL} Fole
R 7123 A B stolok snl, ofeed Rashn $Ras FAY Loz
BNl AE BEF 5 IS WEle] e W Ae, vl Ho
gt BRAE SUS TP JAURE W] ATt 53, BEo|TA Folo) o3t
PAYRASE ZAGEA B 22T 5 s B AR DAY
S gk A7 glol AT AdEelel Sk ApYRIOR BE oAl
Folo] ofat dele A thA BE oAl JANYHTIV WAFES s, Sike
ofst=el ek @ ARst 278 AL WY Te SUE PANBAAS T A3

i

rlr _nm

37) Daniel A. Pone (Senior Attorney at Protection & Advocacy, Inc., Sacramento Legal Office), Summary of
Grave Disability Criteria (1996), avaliable at http://www.stanford. edu/group/psylawseminar/gd. htm
38) id.
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QAR whet FARAANE Foll 8o] Sl HAEHAY AHsHA 8-
I AH7E 2EEARdE Bekal A% 8] e wel a8k, 2 WAt e,
TR A, AAESE, AR, F719, 28T B FERAE AR S
"TARTATE el AR TS e, oAEE A A Ak A,
BARLE ] w8l = w8A] ARl AR AT HA ke
A, Aol T3 Hoofrahd vlegd A AEFARE Sol AilAede fsiA

AFH0w PART HE Ae W] 44 e A, Jeln, AN Erol 5o

r
o

1
ApREIQl A4 glo] BBl Felsh olrte] sehwkom Qlilel P, A Al

AlgE Bloubeg ksl JAld LS 888k e 71RA e FEA Besia e

3z, w3 A% Bdel ZAdgelns Agsiam glom, Bl
AP Pgstn A msh AR, ASEANY Fo) BH o PARAALE A (Mental

Health Court) 1507 0]’ (2009:d)-&-<3skL T,

SFULEA} 7)o o]o] A AFE 1| AMHAL Lynch v. BaxleyAR1S F3lA
BAIY LA e B3 AHAR} 7S o2 2ol AAISHIT

ZAYLY) B ALY BB ANE A=) TAS HaP e AP
galge] AR P AAEBS T US A DL Aekel 9ol
AAjs dEshs AFel A e A, 1 Aol He] Wt Beol oJste]

Yol 2 A, et 2 GEske] gk F 7 A,

r
ﬁ
g

41) http://www.samhsa, gov/SAMHSAnewsLetter/Volume_17_Number_2/MentalHealthCourts, aspx 32
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® ZAYL BBAN, o FEhe HAPPAe] P 71EH 94l AxsaL
e 97 SAAARE, S0 SAeH
Fivolet,
1 9] 1970 v] ¢3vF AHBHY

o

rlo

Aol &Wyatt v, King (1972~1991) #& 45
B8lM A Alabama FRRC] APAR Zgel] weh a7EHE Al
HAANES Ak sk

@~ Lynch v. Baxley’td g8} 5

@ BiAF] Yot AYYe] Ha o] vk=A] HulElal (Clear), EH13FH (Convincing),

oJF-2o] |7} ¢l (Unequivocal) SA 9 ¢Jste] AdsE A
AL %ﬂﬂ]?’?ﬂ, SeUthd 2 whfalE, Eejd Jss dewkr] oks g

(Privilege against self-incrimination)S ¥} 3]‘”4 71e} AP AR} HEEE= 79
o A

2= (Rules of evidence)o] 73| A=}

sloh o] Sl ABANE BAS] SSAE APEA AR BE dAR
Hlae] QA Basht BuAow vTelA o] ARael Fa PAYLAE et
ot

$9H0e W AHolt Fee B9 BAYLEWF AAEL. Washingon DCE)
=R =} ol, gAL A4 A= AsHAHQualified Psychologist), #HA1EF-

Fol ot A sl Aelsbel ek Pnslel W] A
9 2%e] AP} 2ot waAS ATAE ARG AR aet BAl

A=

R Al Al A ol AR EE F 10 ool AL TN, AL FE, 1
T2 QAIEA HEe AW @ slon, e A F 5Y ol FEe AR

42) Lynch v, Baxley, 386 F.Supp. 378 (D.C. Ala. 1974.), pp. 388-396, Available at Westlaw
43) Wyatt v. King, 773 F. Supp. 1508 (M.D, Ala. 1991), pp.1510, at Westlaw
44) See Washington DC Code 21-541, at http://www.psychlaws. org/LegalResources/StateLaws/DCstatute, htm
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o A7t FAll HVM%‘%ZJ} } AEHEG Aol F2E7

WA 3% 719 gotel AT olo] FEEHe, WEele] x4 we A (459
Ao Rake 49 AE W9 2¥e we W), 3o wrhaEde 5 ol g

2919] A} (e wEA] FAshAEe)) RS KeksloRstn, AR 214 ol
Aere] gisfel, QU oA B s, @ AR 219 Fseln o

B 2|73 2 o[ 45 Aol )

(2) HZ (Full Hearing) AlA|

i.“e%}ﬂ] %1%‘51010?‘@‘4. %W AET W= 7%~‘ﬂ EE Ridde] AweEas dxo] B
Atz gatstal AAdd F FdeHEd ALl s AAE e a7k o
o] Foa HES AEHoR ARt AHd| oJaia AARE AT 9

],

oA B3 Aol B AHL T 5

A AU T 3l

B97F 7] wiiell e AsHoR AAJstelop gt A TE FEEAlA Y
ZAA e HEle A AFE vlel Zo] WEelY ZHEE W A, JEVESIEH,
FUSA, v AE, %‘Jﬂﬂ T BARY HEE TE APHERA Y HEH L3
TPEHL U

45) T AR, 9.279.29, 931, at
http://www. psychlaws. org/LegalResources/StateLaws/NewYorkstatute, htm
46) See Connecticut, Involuntary civil commitment (2002) at
http://www.cga. ct. gov/2000/rpt/olr/htm/2000-r-0309, htm
47) 1d,
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Washington DC2] 7d-%-ofl= 321 (¥AH, 7§/\]J’]'«V\]' 2w)o 2 FAAE HARALYS]
(Mental Health Commission)ol|A], B@5%]2], DC AEZS HIAL, AR E Xz =
M52l (Public Defender), Case manager (2 2A])9] H]Z}Ql?j‘%, A EHH (Outpatient
Commitment), B4R & HLGxE S3td 937t 243k, ©]& DC Superion
Courtel] ¥a18}al, DC Superion CourtdlX= ©5 FAPF GARI} GARRLE & HIALE
2] WA BAREY ik, ddsE, Aurd 58, Mo A W8S otk
A AARE AR gl ¥, AAEAAS Y] A W8S Avsta, duE 8k

a2 BEs Wi, g F8akA] ko A2 A (Full Hearing)oll ¢ RIAR
Fe = Pt

(8) &2, AMESFY H7HY S BEF

A Aol o7t e A FaY(Appellate Cournell A & 4 glow, w|=
A Az 9%l wet Hizteldd PR ALY AR Sl LIRS
(Habeas Corpus)= HT& 4 Ut

=
Adolut BiQlelZl fldehA] ok A2 HEAE Ae a7t ddshiA, ol
A AIE A dLA7IE A

S
87 AU e M AR AAE B AR S R

2AAZ  Californias, Connecticutd o4 EYS 3 HEAZES A6t 9o
AABRAANEoME  wid JESd AAFeNleA HEe AT A=z A2

Q! A
dejopstn], LT Aaleclo]l Wl AAshd Hd2 SA Rl H2AUHE ok

48) See supra Rubenstein et al, The Right (1999), at 71~85

49) 1] 3 9= The U.S.Constitution, Article I section 9: .. The privilege of the writ of habeas corpus shall
not be suspended, unless when in cases of rebellion or invasion, the public safety may require it

50) Rubenstein et al. the Right of the people with Mental Disabilities (1999, American Civil Liberty Union
handbook), 89~90




T7HIHEL#E

%

N\

humanrights.go.kr & 4

O Yo T AY 3= A 48 F= W Ag(HBH)E s HEE
Pennsylvania>2 9} Connecticut®® FollA= =[] Jdst AL MW Fo7) U=
Aotk Aol 7hssleE st il New Yorke] 7A-9-o= Fo|7| e 7E-g-olvt

A9 Sg3ka k59

H
BEsha ARshe Aw I35 Gdo] ad BN Hele] b SlaA 1
ool QIgEt, A e SHYAHAAN Gagelelo] Ao st Aelg

BEWE 5 g datel Ao glol, 57 YUF AWM 3R 5 AH H
AdiAo] Fash,

d
rlo
ey
b
o
o,
filo
i
o,
=2
>
i
o,
ol
oy
Jh
ol
W
Sy
=

SEULY A A ARleld BRIE i fdol e ARE UAd A,
S w2 983 gl AL B2 24417000M 159 9] WellA 1

=
Aeke giste] SRYA A 5 ek

o

D %:9)
od A9 WMol FAR 7d ol A9 % BIAL 9B ASYY WAL
Hs

51) Z*% South Carolinamental health law (2003), at
http://www. psychlaws, org/LegalResources/StateLaws/SouthCarolinastatute, htm
52) Pennsylvania, §7207, at http://www.psychlaws, org/LegalResources/StateLaws/Pennsylvaniastatute, htm
53) Connecticut law, http://www.cga.ct. gov/2000/rpt/olr/htm/2000--0309. htm
54) New York States law, S..9.63, http://www.psychlaws, org/LegalResources/StateLaws/NewYorkstatute, htm
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(DC Y AAHEALY3S]: DC Superior Court FAF 2 Aal3} o} 21 o g A4) 2l A2
Ak (DC superior Cour)E AA A&GYAoFrt 2} 55

8 7o) A9 YA F Az 2eE 8L 48Rkl el ThE AAaTel)
shelsfobaird, 2 ek QAR A7) Wl 15974 @ 4ol el 2

Agdelo] Hask P} ASAe e Aol uAdLaRe] we
o] BR-2 A ASYLeIRE 2RO

o

(o3

PennsylvaniaF] 739, A3 A2 387t g Fet o7t e A5

VP AU S AR A ) A oy HRS] VAR FA 3
A F o ol Ask e AL 120A7F el Aol gelolt mlxpelglAegLelo]

Connecticut-2] 78-¢- 72o] ks 93] &34 A2 7B 244 el ks aaL
SHYLEA7} i & 72243 ol HYAAKRIT, 9ate] S
Hele] WE flo] 15U7HA] A Al = e, 2441F lel
= 7

1591 o)l Mol AW A4S sh= A% 15U7 Aol b

T
ﬂ

=
'
o
i)
n{g

2 Lynch v, Baxley (386 F.Supp. 378, 1974) #4& F3lA STUL Al
Ayaatel 712 ANSn. SFN) Hads Aol tfete] AEAHE AR
e dele W ULl Ul AT 2A%IE SlF AE (Probable Cause

Hearing)ol o AlZk Bkt 498} @ & okn sjich. 44 4ol Wasia

55) See Washington DC Law, §21-523, at http://www. psychlaws, org/LegalResources/StateLaws/DCstatute, htm
56) New York State Law(2004), Mental Hygiene, Article 9, §9.39, available at

http://www. psychlaws, org/LegalResources/StateLaws/NewYorkstatute, htm
57) Connecticut, Involuntary civil commitment (2002) at

http://www. cga. ct. gov/2000/rpt/olr/htm/2000-r-0309. htm
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14 e 270w AlREs QAEAelaE 2Al dge] Hasdel Ba
B gle) 7@*4 A% (Full Hearing $18ke] 285 7|7t okt 4dst 2 & glow
BAsE, APAAE Arol A wAddY F FeA /Y gkl A AL
ﬁ—@m AAate], R AR HAIAAN] FEPAE Aol AP APE=
A,

Connecticut7¢] 73-¢- 5L & A2 Al&sH] feglel 28s ws H
P4 B AF AWE Wl = 2
dFolof slar HEAH Al 72A17Fo]Uell Probable cause hearingg 7] & 3hedokst
walel AR el gt ALY ohrl 2

o

V. 88

AAEAHE BE AAAdARE kte s B3 7HH), il HAe| g He s
e Hee B ey, FAReE olfE FEE ApEE WA ol AR Tt
Hagk grldeatel x4 ApEE ddo] dAEofoF fhtfar ¥s]aLl laL(Al2%),
FelQl Aok ofwdt Fpolle ofele] A7 BWA e Ao o uiddsir=

e, ojwa Atolw Ao EAZ Afvt HHE i Erkm (A142)
FASAL glot, @ae a4 R

AAANE T ool whake] WA FAUNL ATIE Ao Wl wAsha
Sk AAle] ARE Az ARk A2 3RS A Hshehs Aolng, Aetel
si7h glan A SArE oA QhshA Aok 4 Qi Aol RRs AsE At glofol
gk, 1el7] Slsiae BAIe] Aksh 712e BaEsiokse, BAYAA FsiE) A
PRl AEA AABEE oA AR, Wsle] 2L we Ae Fol
e WA} wYel BEs silel B,

58) Lynch v, Baxley, 386 F.Supp. 378 (D.C. Ala. 1974.), IV (A) [12], Available at Westlaw
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olzizt AN ae] FHoiR, ANAR, WelArel A7 Sol AAAY FHol
Az AAAD QleA GRE WY AT Agele Ams wddol
AGQAY, Ardgol waels ARdaE Sedes o 4 dgm k.

RS Folel AagolRloll ol Foleka, 1 wgel ZAALelt A% gle)
Ao ago] WhEA] WIS (Clear), B3 (Convincing), 25¥ 2 7] (Bvidence)
sl dzEolor o, 7l ApERel H8EE FA9 95 (Rules of evidence)o]
BAY Aol 2 g Holofiit 59
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filo
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o
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ol
29,
it
W
D)

ek, T BB elRAle) Aol met AA AEels] oA viow ol AFH
B AV NES Aol thet Aol SHRUNN YA FHHEE A= Austol
k.

I

9] SEUY, Al E-AAbel oF 9, ASULUA 5 EE vl HAfell=
e e, Aeda ol BAE F AeE: Al=s JWAdskeior it

o
SPe A AP 298¢ ZARNE 71 AFEAE 4890 sto] ulelelel

v YL O'Connor v. Donaldson AFA-S E3l HHAx= AXA 7 AU A
Adolt Bl A¥SA e Age HANY RS aTeva BENEA, ol
AVE AlE A dLATIE AL ARt ojgtar WAkt dAl AlE dLAAA
o]Fof x| vkl vUH AMFAAEE EZo3E AEUYS WHE|I7F ofHrka

BB, ASYAIAIE WEA AR B,

59) Wyatt v, King, 773 F. Supp. 1508 (M.D, Ala, 1991), pp.1510, at Westlaw

60) E.g., O'Connor v. Donaldson, 422 U.S. 563 (1975) (Right to liberty), Jackson v Indiana, 406 U.S. 715
(1972), (Due Process Applies to involuntary civil commitment decision making), (see supra Michael L.
Perlin at 70)

01) 20129 7|2BANEANAL] A3 AT AA HdE oF 3.5%, T711AN 93]
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Ao 2 ARG X5l Aaldelcle] Amks Aglel v E Hekgk 1ol
gl = HYS Wyatt v, Stickney AR AN el Xzl WE

HRle] A5 whdetas HAEG A8E A X A2 AS3] 72l ANERE
fuket Zolekal WAt 02 nl=rell HeEl|= glE Falgoldle] A sE ks Y
A7t etz H8=o] YYAE Fo= AHS 33l oA & FF
S Fet HFRAE EEn B Hololgith, (Xsis Ad Fadss 74

Zh2)63)

o
N
i
Mg

N

62) Wyatt v, Stickney 325 F, Supp 781(M.D, Ala,1971), 334 F. Supp. 1341 (M.D.Ala 1971), 344 F. Supp. 373
(M.D. Ala. 1972), sub nom Wyatt v, Aderholt, 503 F. 2d 1305 (5th Cir. 1974).
http://www. psychlaws, org/LegalResources/CaseLaws/Case5. htm

63) (1) | FFddo] AL AL A dg A= &8
u]odHk M9 Wyatt v. Stickney (344 F. Supp 373), 344 F. Supp 387 (1972), Rawlins v. Glenn (1980, NO,
3195-N), Rawlins v, King (793 F. Supp 1058, 1992) 5] ARG EaA] APdel 588 gagojelSo] 33
g 255 Wet dadk dHE DS 7 Hage] 7IeS delddl B3 7S AR FHsisith ok
* A5 HDA HA Bl FARAE gl Q0 T WIS aEd, e g wslef B ogel FAIEA])
Hel, e YRt olf2 AAF A5 &2, FE, olE T PIABelM Y FsEat AT SARA
AR, o A&k SEE ARE e dy (B AR ¢ BE AUARE §Y)
o {7 FAle FAGA SR, MBS, T4, o83, T ToRRHE FAGHoR HA 4, 7MY
g AlgAQl SgelM A7 wE A (1ERIEH A 5d)
o S gstal AOG Fofo vy AR A (FoR wheA] ofabe] Aw AA R, FDACN <eld 83
23 AREEA, AEE 309UER, Adeld, Addelz AHEA)
e PFuAs BAHO0T uTaY o Fof o FoAT o5 ke Bk Aol AshA| k& A
o Aol fAloh Lol BHE mEwA|, AL Ferle AAUTAT, EAbe] A5AgY Yo A
o FGFAY obd AYAEE Tl @ AEAY AW B Ao AEA AR, ASUde] 84 AVHE,
o ZAg] g 73Eto 2R 2y, AFeke] ffai7t el dEaL v Al ko] fle A, oakel A Ao ofs)
At A e BE Eah= Audel oJsix Add sk A 8ASE 7okt A sAeHA] A= Hol
A AR, Sate] ThEe] ofatalel dhn, X g A|gldle Bt Y, SHE H4, F 7] A8
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a7} Adeg ool gt

3. Yool PULEAHY ZHYUHME

7t B39 Rxtel solof ot ZHMYUAMEL =&

Gz o] W ol Folo ofdt A Alme] B AAlASA} Eele] o]Felle] AR
A Fole] 93 &, o5 Y X|:e] A 1Ed(Autonomy B self-determination) 9]
st dlelE sk A=A ALl = AolE olf= §F HA Ao sfigeitt,

nj=rolu}l = 5 AR gisk HAlegAze] Ax) 7 yrlelx] A} 2
1] Fo7t gl A9 2419 d B AsAEE 717kl AAY L BAARE o=
TAZEA 1) E2lo] FolsH(mental capacity B2 mental competence)©] {Ithal #4 &
Aol it rte] TARA AEAY 2) A Er B 98 (danger to self or others)S
BAEl7] S A2 2Ae |gAsl S 1 A i)

‘F

rlr

Fragefldelgeor A o3 BiApEA ]l deda A8Ams GralHQl Al
Qle] W4 s H(legal capacity)®] B5dS Fshs A2 ool fufjEs Axolmz
HA|Eojof = o= qrgstal kD FreldeflA ek Al 1991d %= FlF
Blol|A AEgE Al Hael Ao we] Fxlol Agt S (42 ‘ML )l
o wj AAAsxte] FAlsEe] A AR5 Folo] A delE T B
71 Aol gk fHo] 1 )bl E3HE o] JUSIek. 1| eyt AR 22E M
L olM g7t sofok T dlefql AAdde] Hatll #ek o] FAIEAH2

1) CRPD/C/GC/1, General comment No 1 (2014) Article 12: Equal recognition before the law para 36, 37
chet 2ol Gagohelel thal Jalelmsldole] ZAgat ARl theke] HojelReller A12z-14
Z, A2z 5 A el ek HE] delar glvk

2) A5 #E(mental capacity)2] 7ldel tialol= A=re] AalsE ™ (Mental Capacity Act of 2005)8 arshd
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3L 3= Aofuh AeeldedeF A2z vt 2.

A2z H Lol 2] HS(Equal recognition before the law)

1.

A FofiQlo] oftfollxut W Skl QIZko A IgRES A7l S AlER]
g},

Ak AAoldlEe] &) BE FYolM vE AlET 5 20 E WA Y
(legal capacity)& F&loF &= A4t}
FAmS FeilEe] 159 HATEES
A 7 A=S Adg Y 9 e 2XE FHgth

A WA YAkl Heo] e BE AW T Vel ZXEo] FAIdAH
wEt 08-S 9] gk At BHFQl PR (safeguard) & Al gt B
gt} 228t BEaR= A5 H(legal capacity) Aol Bo] QlE Zx|Eo] il
o] Ag, oA, AsesE EF3kaL, oA FIet Y=Y AfEaL, 7Hel
o] A5k &7g0l| nlglste] TP B, 7Fedh ARt A8-5 s, AkAo] Q)
I FHA o T G e HET|T odt H7] Aoje] tide] HEs 1A
sfloF gt} Hsak= a8jgh Z2x50] il Ao} o]l JaFE mA|= H=ol
Hjsjof gy,

(o2

3) Article 12 - Equal recognition before the law

1. States Parties reaffirm that persons with disabilities have the right to recognition everywhere as persons
before the law,

2. States Parties shall recognize that persons with disabilities enjoy legal capacity on an equal basis with
others in all aspects of life,

3, States Parties shall take appropriate measures to provide access by persons with disabilities to the

support they may require in exercising their legal capacity.

4, States Parties shall ensure that all measures that relate to the exercise of legal capacity provide for
appropriate and effective safeguards to prevent abuse in accordance with international human rights
law, Such safeguards shall ensure that measures relating to the exercise of legal capacity respect the
rights, will and preferences of the person, are free of conflict of interest and undue influence, are
proportional and tailored to the person’s circumstances, apply for the shortest time possible and are
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Zeste] Bele] g AEES] Folo 7|xste] AE ¢l HF e B gMuAE
Aed Ze T8k Sl

SFARAAALHF 12200 b DR ohelnel Al Fojels] Al
o]0l oJ5lA] olstar ARE sty

o

_4

° Aol FEERs FAle) sl BAYDT A=
ke Alxs HAHo o & g 28] sfal ot

=, Ak 3639 3782 ofefel 2ot

30. Zole] WAl ek Aelg s EFdhs 21 iRl ARk el o
gk AP Tk AL EFRTE Al T kA B diE] oxbEgAt
o] oAnks whggro wx goidle] MAsHS FAske A gAkAke] oAk vt
2 258 BaAPdd] Fashe 212 A EAloltt. olejdh f9ls gelile]
A2 doHo g uhdsl= Zoln o] okl A2z} A142E uksl= Ho|tt.
A2 olEe YE Aok st AolAE] AT 25 FAHRL F
flo] ARHA ageA sk WIAUFTS Fysfof gt

37. @4 7hsd 7P B2 ] S T AR iRl A ARl

7
ofgl golof| 7I¥hE = Bolzol tigk AgE EI AT BE AT ¢ 9

8t #d AN derles oAl Holle Agshrlel A BhEA]

ANEZIE A5E Aol oI5 FolF olof Frka 8T ot ok o
£ AR e eiole] WASES gsks 2t @, GARS el

subject to regular review by a competent, independent and impartial authority or judicial body, The
safeguards shall be proportional to the degree to which such measures affect the person’s rights and
interests,

5. Subject to the provisions of this article, States Parties shall take all appropriate and effective measures
to ensure the equal right of persons with disabilities to own or inherit property, to control their own
financial affairs and to have equal access to bank loans, mortgages and other forms of financial credit,
and shall ensure that persons with disabilities are not arbitrarily deprived of their property.
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38.

ofe] HZATN AT niel o), Frleletw} the 1% o7 AEIel <lah A
Az gololel ¥ oke] FEBL kgt FAlol Ale] SAN17R), TF BA

0e Fel(152), F, AAeh 2 H AH16H)E K Zolch, olefdt #

ES PAFHS 2FHD NAH AN AFSelol ). PAEL AAJS
e gl Azd Bet 24 N 5 LS Aot A2 ATT g7

4) Articles 14 and 25: Liberty, security and consent

30.

37.

Respecting the right to legal capacity of persons with disabilities on an equal basis includes respecting
the right of persons with disabilities to liberty and security of the person, The denial of the legal
capacity of persons with disabilities and their detention in institutions against their will, either without
their consent or with the consent of a substitute decision-maker, is an ongoing problem. This practice
constitutes arbitrary deprivation of liberty and violates articles 12 and 14 of the Convention, State
parties must refrain from such practices and establish a mechanism to review cases whereby persons
with disabilities have been placed in a residential setting without their specific consent,

The right to enjoyment of the highest attainable standard of health (art, 25) includes the right to
health care on the basis of free and informed consent, State parties have an obligation to require all
health and medical professionals (including psychiatric professionals) to obtain the free and informed
consent of persons with disabilities prior to any treatment. In conjunction with the right to legal
capacity on an equal basis with others, State parties have an obligation not to permit substitute
decision-makers to provide consent on behalf of persons with disabilities. All health and medical
personnel should ensure appropriate consultation that directly engages the person with disabilities,
They should also ensure, to the best of their ability, that assistants or support persons do not
substitute or have undue influence over the decisions of persons with disabilities,
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5) Atticles 15, 16 and 17: Respect for personal integrity and freedom from torture, violence, exploitation and
abuse
38. As has been stated in several concluding observations, forced treatment by psychiatric and other
health and medical professionals is a violation of the right to equal recognition before the law and
an infringement of the rights to personal integrity (art, 17), freedom from torture (art, 15), and
freedom from violence, exploitation and abuse (art, 16). This practice denies the legal capacity of a
person to choose medical treatment and is therefore a violation of article 12 of the Convention, State
Parties must, instead, respect the legal capacity of persons with disabilities to make decisions at all
times, including in crisis situations, ensure that accurate and accessible information is provided about
service options and that non-medical approaches are made available, and provide access to
independent support, State parties have an obligation to provide access to support for decisions
regarding psychiatric and other medical treatment, Forced treatment is a particular problem for
persons with psychosocial, intellectual and other cognitive disabilities. State parties must abolish
policies and legislative provisions that allow or perpetrate forced treatment, as it is an ongoing
violation found in mental health laws across the globe, despite empirical evidence indicating its lack
of effectiveness and the views of people using mental health systems who have experienced deep
pain and trauma as a result of forced treatment, The Committee recommends that State parties ensure
that decisions relating to a person’s physical or mental integrity can only be taken with the free and
informed consent of the person concerned.
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