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2) H. Triepel, ‘Voolkerrecht und Landesrecht’ (1899) in Recueil des Cours de 1 ‘Académie
de droit international de La Haye, vol. 1, 1923, p. 77.

3) G. Slyz “International law in domestic courts” New York University Journal of
International Law and Politics vol. 28, 1995-1996, p. 67.

4) Oppenheim-Lauterpacht, International Law: vol. 1, 8th ed. (Longmans, 1955), p. 37.
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5) B&H, “TAMA T WA—SEE FACET MR (BFdgw), ALY (1936),
82%.

6) H. Kelsen "Les rapports de systémes entre droit interne et droit international”, Fecueil
des Cours de 1 “Académie de droit international de La Haye, vol. 14, 1926-IV, pp.
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AL g =7HdS AA Aok 18y o2k I fwke] SEEHE I
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227-331; “a transformation du droit international en droit interne” Revue générale de
droit international public, vol. 43, 1936, pp. 5-49.

7) G. Fitzmaurice, General Principles, Recueil des Cours de 1 “Académie de droit
International de La Haye, vol. 92, 1957-1I, pp. 70-80.

8) C. Rousseau, Droit International Public, tome. 1 (Sirey, 1970), pp. 44-46.
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9) 1. Brownlie, Principles of Public International Law; 6th ed. (Oxford, 2003), pp. 33-34.
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1969 "zepHo] B3 HlAUE e & AR7xAE ok Ho|g thit A3l
PHog O Sl S d8dliAE ofd S WA 1949 =AAY =AY
Y37t widEgh r=vke] Al B o Fel 3 HA 2eh ABRAME BE I F

10) Adise, =AM E, , A3, (AL 2008), 183%:.

1) 68 Sof, 9wd B35, vl 8 Raare] mse) Azl He AL g wvke FHH
we} Peka)

12) Treatment of Polish Nationals and Other Persons of Polish Origin or Speech in the
Danzig Territory, PCI], (1932), Ser. A/B, No. 44, p. 24.

13) The Alabama Claims Arbitration of 1872 U.S. v G.B., Moore, (1872) 1 IntArb., p. 656.
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olo) AeIA ZAMT £ Amae] Yol mew, P i oAE mEshL
AW FHHE Bt AEY Bolgka AW AN Fke] oJA}
EE Y91E WAk FARNY AT QAT

14) “Every state has the duty to carry out in good faith its obligations arising from treaties
and other sources of international law, and it may not invoke provisions in its
constitution or its laws as an excuse for failure to perform this duty.” ¥ ¥4+ 19494
ILCe A 37]olA A AL F3lo ILCRIAL dRZ AZHNeH 19499 12€ 6
A FAAY F3) 29| 376(1V)Y F&EFAE HAFEEJAT (ILC Yearbook, 1949, pp. 286, 289)

15) PCI]J, Series A, No. 7, p. 19.

16) F712 29 AMAES A=A Q. Anglo-Iranian Oil Co. case (Jurisdiction), /CJ Reports
1952, pp. 106-107; Judge Badawi, Separate Opinion, Norwegian Loans case, IC] Feports
1957, pp. 31-32.
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17) Polish Nationals in Danzig (1932), PCIJ, Ser. A/B, No. 44 at p. 24; 1969 d ZFHd| 3k
H] AU oF AI27 2.
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gh Sl FACARA sk Aolgkal shal Qo ok YA ol ol
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Haol2e = FAMSY d7eo] MBS AAHOE ArsHA Ag e
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93 ABL Rolals AV} Baslth ol WAL Yikd 48 wE W W
Ak g 239 49 5 54 FyzAd sl FAML 1% %Xﬂ‘ﬂﬂiﬁ
Yol He8 & itk oleld WAl AT Ty Aole] FBHL Zg, o=

o WA Qztetel FASl Fd A B9 FARAS] Bao) FesHe Aoz
Sgolze] TAE & 4 idw A

19) H. Triepel, ‘Les rapports entre le droit interne et le. droit international’, in Recueil des
Cours de 1 ‘Académie de droit international de La Haye, vol. 1, 1923, p. &4.

0) &8, “FAMG U] WA AR, Mg=R, (SFdista), AlLg (1986),
86-87%.

omu ‘A A EQl B oleWHolE - £golE - HAol2 (ARRA
, A234% (1995), 8-9%.
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22) See case Commercial and Estates Co. of Egypt v. Board of Trade, [1925] 1. KB. 271
at 295.
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Trading Corporation v. Central Bank of Nigeria A71olA Ht)d hA| o]&e] 7]x3h
Addleh BAIRle]l HAR A =AdsHe A8 F dev= FEHUHY)

YT olet o] IAlAFH e LHbFom FEolEs WolEolal 9o
u28) Aijzog Aeshs AL o, ARdel wEtAs W¥olEe A&ske AfE
AT29)

R Al AR 2] 2ok A AR e Bl ol dRF s o]
A& ARl Aot o] AAF BlE] deiMs wgo] Ae PAletH, WAoo
3= o] 2HAAAA FolehA] Feth v f3le 23T dFdl wt o
A ok =92 A2 7AAL Sl webA 2ok wdo] ek =AW
= At A ApdoA e TEHe WA, T AdolA s xoko] a¥S
7] Hejre sWHAA Wz AJMNYIE TERE, 5 ol ECl AR E o oRt

HU

23) Barbuit’s case, [1735], 25 ER. 777.

24) Trendtex Trading Corporation v. Central Bank of Nigeria [1977]; Lord Denning M.R,
[1977] 1 Lloyd's Rep. 581, at 592

25) See case Mortensen v. Peters case, Great Britain, High Court of Justiciary of Scotland,
(1906) 8 S.C., 5th Series, 99, 14 Scot. L.T. 227.

26) Thai-Europe Tapioca Service Ltd v. Government of Pakistan ([1975] 1 W.L.R. 1485,
1495).

27) Trendtex Trading Corporation v. Central Bank of Nigeria [1977] QB. pp. 529, 554, 557,
576-579.

28) ¢hH, TAHE & ELE'% FAREEe] TABEFHEE 7189 Fadel SAs Fdsia 9l
oA mlx] WHEo|l2y e B % EOLT’_ ATi= x]m] dot. (M. Akehurst, A Modern

Introduction to [ntemaaona/ aw, 6th ed. (Allen & Unwin, 1987), p. 47.)

29) R v. Jones (Margaret) and others, Lord Bingham, [2006] UKHL 16, paras. 11, 23, 29.

s
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L}

30) I. Brownlie, Principles of Public International Law; 6th ed. (Oxford: Clarendon Press,
2003), p. 46, A.-G. for Canada v. A.-G. for Ontario [1937] A.C. 326, 347-348 (Judicial
Committee of the Privy Council) (Canada).

31) M.N. Shaw, International Law; 5th ed. (Cambridge: Grotius Publications, 2003), p. 138.

32) Sir Borbert Jennings & Sir Arthur Watts (eds.), Oppenheim’s International Law; 9th ed.
(Harlow : Longman, 1992), p. 61.

33) See Foster and Elam v. Neilson case (1829), 27 U.S.(2 Pet.), p. 314.
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34) See Sei/ Fujii v. California case (1952), ILE, vol. 19, 1957, p. 312.

35) ORh wgAREY A1z 8Fol|A o3 FadollA szl siF et FH ﬂ A He
g MHE Aofsta AWE d3hs 2= AL Aok ol FATFHOE JAHE 3l
7‘“‘3*] TAHF O tifiARt 58] Agsta oA o] ZIRoEE wmANdANY HES

/\1_ E]—
36) See Paquete Habana case (1900), 175 U.S. 677, p. 700.
37) See Banco National de Cuba v. Sabbatino case (1964), 376 US.

38) David H. Ott, Public International Law in the Modern World, London: Pitman, 1987, pp.
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43-45,
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41) A. Aust, Modern Treaty Law and Practice (Cambridge Univ. Press, 2000), p. 146;
Thomas Buergenthal, "Self-Executing and Non-Self-Executing Treaties in National and

International Law”, in Recueil des Cours de [ ‘Académie de droit international de La
Haye, vol. 235, 1992-IV, p. 316.
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42) "La République francaise, fidéle a ses traditions, se conforme aux régles du droit public
international”.
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43) Elections de Nolay, 1951; Société des mines de potasses d’Alsace, 1986, M. Aquarone,
1997.

44) Pierre-Marie Dupuy, Droit international public, Paris: Dalloz, 2006, 8¢me éd., p. 428.
45) Madame Naira X. c. Ecole saoudienned de Paris et autre, 2003.
46) Cass. crim., 17 Juin 2003, Aussaresse.

)
47) T.C. Hartely, The Foundations of European Community Law, 4th ed., Oxford :
Clarendon Press, 1998, p. 242.
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=7}, & U= AUTE FA0E AR .

. Ol=

1. 2o ALYHAM F=d

A AEHI 2oF 25 olo} N H= £ 3 X]“o“ﬂdﬂr 71E2] Aol AskAR
olar dRdls A Rtk okl wAldEHe] Beek 2] FeE Ul
ol ol v=H AAY oAWd q¥e ZEAE Za‘E’?fH HEE .

1) =AgdsHe i3 &9

ofgfoll Al HESIA 2 xS Atohe g, sAdSsHES AIFAE 2e BAH
PAolghe TARE =95 Feth AYNHYL Paguete Habana AH152) o2 =4

52) The Paquete Habana, 175 U.S. 677, 700 (1900). 3|3 Fi<o] HEe g3 Zth [The
customary international law is] “part of our law, and must be ascertained and
administered by the courts of justice of appropriate jurisdiction, as often as questions of
right depending upon it are duly presented for their determination.”
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, APE o, feAEe] Ale Sol IAldEHY I AREA o]SHHS

TABSHS vl dRE I, B A&siad ¥ AT AHEow
A7) siisdl, L tEA A7 AYHcomity) B =7FYE(the Act of
State Doctrine)©|th. 189539 Hilton v. Guyot M)A “H A& “Hj A o] F
of EAZE okl Jdtholl thek @<l ™o Moo EAlE otk o= 3 =7PL
A= FEWHAA Bl 9H, A, AP E S8t tigk /1Aol, Ao Fet
AL, A= ARlE 2 A=l Eook NE gE Mdse] duE 58 de
om@ty L o7k Esler ol =7FEHEY te] IAldsHE SHE dde
2 At A8shs e dyshe 272 ARESIT 7MY ES 196439] Banco
Nacional de Cuba v. Sabbatino AF50)0) 4 A& 2=mjolA aYgh 94K 39
de ARl ALHA Fete AR ofoFith

o] =ANIAH ] WHH A Holl| AW E Filartiga v Pena-Irara N1 SollAE 9
TAJD DA wl=r Hho Mo BAAE AAe sk T IAldE ol Mo =4
AAY ARdEe tigk ASAR] Bde e 2AZ oA FAEsH Hd ol =7IRE
of Al tisiAer Trestd dssio] =AY FAlY] vy SO st Al =
7b 59 ANME A& H BE Adolr|x stk v Z4g dHdse] AT
Al 5= ol TAAEH A8 AFAR] WHe Holr|= sh, 53] U #of
o Jejxel WS aejel WEr|= sty IAEEHY A8 FAe ASE AL
A

o

53) BAE, “AAHe| W vy #87, THEHAHAT, | ATE (1996), 358%.

54) Filartiga v. Pena-Irana, 630 F. 2d 876, 834 (2d Cir. 1980).

55) 159 U.S. 113, 163(189%5) 3id F-#9 &2 o= 2.
““Comity,” in the legal sense, is neither a matter of absolute obligation, on the one hand,
nor of mere courtesy and goodwill, upon the other. But it is the recognition which one
nation allows within its territory to the legislative, executive, or judicial acts of another

nation, having due regard both to international duty and convenience and to the rights of
its own citizens or of other persons was are under the protection of its laws.”

56) 376 U.S. 398(1964).
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n=e] W= 1829\ Foster v. Neilson AZ39)& Fate] 57 A4 xoke A
A& A1 @3 (self-executing) Z2F} HIA71- YA (non self-executing) FFo =2
woto] Awsial Utk olm| oA =ojd ml %ol A= oy A T|A o3t
=W Aol AR Hfsf Y 2A7F 8 jle AolH, $A= HRY 2ATL
Jdagk Aoty "= American Law Instituteo]A] 1987 A3 =44
(Restatement) = Z°F¢| A7|H Y2 AAdl thgt AHA A|ofo] w3 AHox Zofo]
A 939 wierd AT Yol e Alke dide R sk Af 93Ut o8 4
stofolt oz E3E JH & Akl He|HA, 2ok AR oqRe v
o] 95E 71Zo & itk Frhe)

Hl= FEoA AgH 2 AIFHBH| A= 2ok A4 B 7IEd dis) SA= o
=9 Wl 7HA ARRS AN AR, 2ok AE GARTEC]l A APEA HFe] &
TFestEs ek A AR xofo] E 4 ok =4, T 243 Bt
=8 gl ol AFBA el & 4 AUk A, ¢
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so] oy Aol 3 Aol B zoke WATYA 2o % v
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57) U.S. Constitution Article VI §2: ”..all Treaties made, or which shall be made, under the
Authority of the United States, shall be the supreme Law of the Land; and the Judges
in every State shall be bound thereby, any Thing in the Constitution or Laws of any
State to the Contrary notwithstanding.”

58) Missouri v. Holland, 252 U.S. 416 (1920); Zschering v. Miller, 339 U.S. 429 (1968).
59) Foster v. Neilson, 27 U.S. (1829).

60) §111, comment I, Restatement of the Law (Third, The American Law Institute, 1990),
pp. 47-48.
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<Filartiga v. Pena-Irara A}{1>63)

5 AR A= 1789 =B HaY Y H(Alien Tort Statute) Wk EHAE o
2 of=Rle] & 9= Bz v R AL ACzA, getgtoldxe 17y
A7 sAdEHe SRk AR oRE AAsof sk ARoIiTe) & AR F
H aFdde "SALY A, TAARIEAA,, TR F_%%X]ﬁ?i reiztel A
gjo| ol #3 mFAA, Z1E A A B el B3 Al A e MEd
w3, A 5o ERAAb] AZ RrE TR skal Al I A gk

oljle] utgttololA] dettoldlE 1EF AL IAlWEHE ANS Zlo] ofyzta #

Atk 28y AR Ye Be xokfA RHAo R 1ES Hdstn gtke M)

AAL BE 77} AR 34 AAFToan 188 27519 ths 2HoA BE, 2
Fo] 5 9 Aol tisty] &S 3 AL FPE IAEE HES YEkek Ao
ol m=QlF} &=l Apololl xpolE AT 4= Juky FUAFLE F T HAL

61) C. Vazquez, “The Four Doctrines of Self-Executing Treaties”, AJ/L, vol. 89, no. 4, 1995,
pp. 695 ©]3}.

62) M. Shah Alam, “Enforcement of International Human Rights Law by Domestic Courts in
the United States”, Annual Survey of International & Comparative Law; vol. 10, 2004, pp.
41-43.

63) Filartiga v. Pena-Irara, 630 F. 2d 876 (2d Cir. 1980).
64) M. Shah Alam, op. cit, p. 43.
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PEL ALY ¥, BAL A AP 58 B2 TRHOE T3] B

SetA ) Al Hoke] AEF el S Fuii v, State of California AH1°|t.

<Sel Fujii v. State of California A}71>66)

T A E H= ANES HES 5 (e Y8R Fujiivt 22RAd s BEXE
g3t e, AgEYol "=IEAY (California Alien Land Law) H=r AR
o] AAo] gle A=A d=8 EAe Fo E7dve 18 T2 AU Fujiis
olfd o=l EAMo] FaMI AAWHE Nk Zloljgty FAsHEA 4&F A7)
Atk & ARdolA Ayl 1 WAL A EFE 114
, ABsxS} Aoz HIAIFHAAR] dAclZta BASITE 1 ol @8] 230l
“RE YT Asxe A" 24e 24| ddl.Ewd e NEE dES A
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<People of Saipan ex Rel. Guerrero v. United States Department of Interior Af71>67)
& AL 3719 Se Fujii v. State of California A= 2e] 29k 98] Q189
Aotk & ARl dis ABEA=R vl=e] dedige] 54 FEIARIA AL
5) AT, ko] =%, 34%.
66) 38 Cal. 2d 718, 242 P. 2d 617 (1952). ¥ A& AJIL, vol. 46, 1952, pp. 559-573.

67) People of Saipan ex Rel Guerrero v. United States Department of Interior, 502 F. 2d
90 (9th Cir. 1974).
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2) zoke] FugA &

68) A. Bayefsky, "International Human Rights Law in Canadian Courts” in B. Conforti and
F. Francioni (eds), Enforcing International Human Rights in Domestic Courts (Kluwer
Law International, 1997), p. 295.

69) Ibid, pp. 296-297.
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70) Re Arrow River and Tributaries Slide & Boom Co. Limited [1932] 2 DL.R. 250 at pp.
260-261; [1932] S.C.R. 495 at pp. 510-511.

71) Canadian Charter of Rights and Freedoms #|26% “The guarantee in this Charter of
certain rights and freedoms shall not be construed as denying the existence of any other
rights or freedoms that exist in Canada.”

72) A. Bayefsky, op. cit, p. 300.
73) Davidson v. Slaight Communications (1989), 59 D.L.R. (4th) 416; [1989] 1 S.C.R. 1038.
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74) A. Lamer, "Enforcing International Human Rights Law: The Treaty System in the 21st
Century”, in AF. Bayefsky (ed.), The UN Human Rights Treaty System in the Zlst
Century, (Kluwer Law International, 2000), p. 309.
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76) [1975] 1 W.L.R. 1485, 149.
77) [1977]) Q.B. 529, 554, 557, 5767579
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78) D. Bonner, H. Fenwick, and S. Harris-Short, "Judicial Approaches to the Human Rights
Act”, International and Comparative Law Quarterly, vol. 52, Issue 3, 2003, p. 550.

79) A. Z. Drzemczewski, Furopean Human Rights Convention in Domestic Law (Oxford
University Press, 1983), p. 178.

80) 7bid, pp. 178-179.
81) Ibid, p. 179.
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<R. v. Secretary of State for the Home Department, ex parte Brind [1991]>
& ARCIM F=e] UlFiAle 1981d 9] Bl mEt BBC B SRS RCR &)
oA Wl el SAHE SAE thEshs Al ot WA WS 58] &
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82) R. v. Secretary of State for the Home Department, ex parte Brind [1991] 1 All ER 720.
83) Ihid

84) TrEdEge, A=

A1d: “Everyone has the right to freedom of expression. this right shall include
freedom to hold opinions and to receive and impart information and ideas without
interference by public authority and regardless of frontiers. This article shall not prevent
States from requiring the licensing of broadcasting, television or cinema enterprises.”

A28k “The exercise of these freedoms, since it carries with it duties and
responsibilities, may be subject to such formalities, conditions, restrictions or penalties as
are prescribed by law and are necessary in a democratic society, in the interests of
national security, territorial integrity or public safety, for the prevention of disorder or
crime, for the protection of health or morals, for the protection of the reputation or the
rights of others, for preventing the disclosure of information received in confidence, or
for maintaining the authority and impartiality of the judiciary.”
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85) R. v. Chief Metropolitan Magistrate, ex parte Choudhury, WLR, 1990, 986.

86) TrEddFF, A=

A1g: “Everyone has the right to freedom of thought, conscience and religion; this
right includes freedom to change his religion or belief, and freedom, either alone or in
community with others and in public or private, to manifest his religion or belief, in
worship, teaching, practice and observance.”

A28t “Freedom to manifest one’s religion or beliefs shall be subject only to such
limitations as are prescribed by law and are necessary in a democratic society in the
interests of public safety, for the protection of public order, health or morals, or the
protection of the rights and freedoms of others.”

87) "HHAFHYF, A14Z “The enjoyment of the rights and freedoms set forth in this
Convention shall be secured without discrimination on any ground such as sex, race,
colour, language, religion, political or other opinion, national or social origin, association
with a national minority, property, birth or other status.”

&%) "Judicial Approaches to the Human Rights Act”, p. 550.
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98) E. Decaux, "A Report on the Role of French Judges in the Enforcement of International
Human Rights”, in B. Conforti and F. Francioni (eds), Enforcing International Human
Rights in Domestic Courts (Kluwer Law International, 1997), p. 119.

99) Cass. crim., 6 octobre 1983, Barbie.
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“Frhe o] Ao e e @ Eot] AH.ulE seteel Ee AU o] §3
= sﬂMtQ- 2= oh:].
(a) 2 Zofol ol3te] fR7} FAH

) 410 $28 LA oI 4] FAVL T 5 152 2 25Hl A A4
© 37 AF () 2 DA AFA ohlshs tole T fuok 3 2ok oy 2 Bz
PR opisE A

139) OVG Nordrhein-Westfalen, Decision of 23.10.1990 (12 B 2298/90).



<G A E B B2 el HoF FA 77>

Hhgl Wl 2 35 (Baden-Wiirttemberg) & 3434 (Verwaltungsgerichtshof)
ZAAA-AEA Bl Z5bA o] AR IRtk AR A8l Tl A 1 oS
ool =7+ & A7 Bad T2 TS 238k Jlrkal Hghrh1d0)

b olalol 210 el WAE 9 Sl oleselol & A S el A
o ohd ZoE FHE AN UAL wsT Uk olHF TAWTAANNY ARe =
AR 71 HIRA B A A4S WA e BAS YA, F 93
of e olutt WA Ackn 4 Yok Wk B4 ol ofe) X 4 o
A7k Qe 7%, WIS TUES 3R] A8 TAQWEE 1T Ao 478 4
ek

<FGTHTOE AR>

Ao ¥(Bundesgerichtshof)oll 23t YH| =7<aith AR =A|IAE Lt
=l oldF Adste] AU A dHo] FU WA o] FAL = Ae

HojZErh4l) AQIHE 7|4aH MIEL HSY FHE Ho] MEoE gase 7
TE5 WHASS dEste] A P97F =] W A7z AR s AT
3} frka Fsth ol st TS »uRlEe] o3 FAe wiHstaL A
A4 e 73 32 ST

714 A ZAE AL FF0 thste] "ARIA- AR H A e 0] A8E ¢ AsA

140) VGH Baden-Wiirttemberg, Decision of 17.12.1991 (9 S 2162/90).

141) BGH Decision of 3.11.1992 = NJW 1993, 141; BGH Decision of 25.3.1993 = NJW 1993,
1932; BGH Decision of 20.10.1993 = NJW 1994, 267.

142) FERS T A= A2 “F19 G Foldl Aol ek BT 1 FH9 oz
oA W] ARe] BAo] QAL EE ASHE A9l o)F A3 A AY W A
93} B)
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ARA FEE tsle] & gfeke] wEHE AL 1976 3¥ 23¥oly, TEE AW
Al51200 ojshd Zofo] %ﬁl‘ﬂ@l FHEE F8o] Hojopt HE24 %umx% F8e

T ok J8Y § ekl FEEe] tiste] aH o|FoE JuHoR 83l Mt
7b ol FolA A B9k7] wZel| o]zl mufjA EEe 7HAA Figith AdtiREe =
Hol M9 A& & Ao olE Wit wUe] A oFd FAHES
s 4sledol dthe 9o 71Zsle] BAS ST, AYUEYL, A, FAQIEHo
7heb =R o] FAE FEIEE AEHA o= A, EA, 14 A7xE
oko] HAJel| wet sAE AA7}L Utk Aol %7%6‘}04, TS skt glo] A
AWNZE & & 7 A6z Ao AHAG A2z ARG E52 AF7E wEHo
of & Zolgta Hoyth HIE IAWo] BES 9] f8lY F719 FASH AMES 3
£3ta FME = o), JAAAFHQ Mol dEtd oudt HFE fe HFA
gl ek A2 A= oqr|oA AL ojof Ftk o]t Ao EEA
Astazt sk =7he] o]Roh AW E=to] ik Qlde] A8k, 1 Ad} 3
TRAEY] LxY9= A A27zol o) ALsl A Ferh =3 AU =
71713ke] Alge] AWE vhEd 4 Qe A3 JAT] FAFEIL A ofof Stk = Al

=
:I:IL

C 7)Aol BAL Fol] @ A2 © o} BYU 7|Ee] A
NE PR W F A ARk AFRPABAE 71 2A] SR o)
zo] o ARHOAL ASHA B BEolA AR SHe g9
831 1 A4 AYE e slolol Ak BUSATEM oldF ARE HZ WA
AR BRE EAAE 59 AR shglel A9le] Fols SR o) )%
WAkl el SRk Holt

B oleid @ MY P s TAAYEY AT YT BAAAE @

143) B. Simma, D. Khan, M. Zockler and R. Geiger, "The Role of German Courts in the
Enforcement of International Human Rights”, in B. Conforti and F. Francioni (eds),
Enforcing International Human Rights in Domestic Courts (Kluwer Law International,
1997), pp. 103-106.

144) BVerfGE 74, 358 (370).
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5717 Aol FAHES T FRUYS M Hw R Az Aol

W Btk B9l W) WAL o|F WolEolA] itk

olsh U Aske FRU WIS Af BAANE AT = 9ok

gAY TR 5k, FEAY AN Af AR “AFAA A DF o <3 &
T, 5 712 ABE A5 €l DS BAL Pk gebd ol F

145) BVerfGE 39, 334.
146) BVerwG, Decision of 20.1.1987 (1 D 114/85).
147) BVerfGE 8, 17, BVerfGE 44, 264.
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148) Kammergericht Berlin, RPfleger 1988, 330; Landgericht Heilbronn, EuGRZ 1991,
185-187.

149) Landgericht Ansbach, JurBiiro 1986; Amtsgericht Mannheim, EuGRZ 1983, 114;
Landgericht Diisseldorf, JurBiiro 1985, 428.
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H3E S= X = LHEA

ohlolAe] Q= Fhel FHRUNA FANDNEE o 9A TR theliE
F33% YRS FHOT AMNES B}

1. Zoe| ALY +8

A 5% Aue zoke] A Al BH old WAH FHL £ A

_1

o9 5 F7o| FHohe a4 Blx=et HHE 5719 dRE ¥ (general principles)‘?_%
TSt e ¥ 2ok IuiRe WA disiMe Déf%fs}ﬂ] AT YA s
I AR, FA F=ol JME x2oFEdl diF A #89 EAle B AL

(dialectical approach)°] ©]Fo|A| 1L = Zo] A4olth

T Aol oS TR T8k FAF Al A3 FH =
Ao FAA FAS FaL A wFol wek AT Aolls 2oF 8ol AR AeEHE
gk, 7Rkl Aol oM iR FEEe AR HHS AA A
oh AU, F=o] reladAlel AR WAy FoF ol 197510l ZFAgell Slo, rejw
of 54 gl wAld A3 FERINES= 73], B rgAe] 54 5 A Ajt F
A3 12,= A2 1986'd, 199010l AR vl k. Uz o, ol 3=
o] TAIFE thilste] 24 28HA 2 Zoltt. ofed 19821d "RIAKLEH, A189%
A= 5‘-91: ol & IS bgE Als, T B0l FRE A & 3
el 2oF ol A gEojof & Aoty eta HAF o Akl JITh1s)

150) Chapter 5, Xue Hangin, Hu Zhigiang and Fan Kun, 'National Treaty Law and Practice:
China’, p. 338.

151) o] & Yz T T FslvlFsl=re] 19361 7ol UukdZ(General Principles of the
Civil Law) A|142%F, 19893 AL A72F, 19913 WAASH A238%F, 1996@ FAMASH
A7z, 199739 ¥ A9z, 19879 AvlFsley IE5H(Custom’s Law of the People’s
Republic China), 19923 2IWlF3l= E&|H(Patent Law of the People’s Republic of China),
19929 AWlF-3l= 3 (Maritime Law of the People’s Republic of China), 1993 “&3%H
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224, HolA A48 AXE 54 23] Ui BAHJ] 7RI e AeE ALdsta
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& FF0] I zok a3
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zofol 54 Aol dAT B3 2 ALY WA FAle A Ho mAlAGHol
2 7 olHd FAAEHEE 2e HERE Agste], 1 2o JFYstA ¥ =7t
BT J&3ls 88 2t d4) e Iz 71Q1ekA] e IrlE VJBHH%
o] ZE TR IATHFHY o] FAZfl TIletA] ¥ =TFEel i <&
A4 F9s IS F s AV E F e Aotk

AR IAASHS Foll A WA e vigol oME =T EA:
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Mo Qo] BagAsh B i FHoE =gl Qi etk
o BAe el @ 3% Aue ofrd BAA F4e T 94 4k ok

o HAA WM sAlRdsHolgle E ARl deiM= A3 2529 Bx

(Trademark Law of the People’s Republic of China) 18]al 19954 AWlF3}= 3 (Civil
Aviation Law of the People’s Repubhc of China) SolA% o] & YZo] A<l 5]—’ At
ojgte] 7+g AgH 9 A2 ZeFE ojEA A& AJA Y g PAH A4S FUIE
o}, A, ZHolHY &Fel gt )Y ‘?j“ﬁLZ‘ A12Z(Regulation of Maritime Transportation
of Containers)olX= ZHoIY %2 £ gAVIE A 71€4 7|& € Id ey
- TAFGH A (accord)dloF FhaL S Utk o] Wk 1992 9€ 265, T ¢
3= FAAZRERSY] olds A% WH(decree) A10GE % Es FH  ZK(Patent
Cooperation Treaty)9] o3& 93l 53] AHF=(Patent Bureau)2 53] g8 2oko| o]l
sk 2 1055 AAsIat-
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(international practice) ©leh= YWFAl 8-S AREakaL QiTh1S)
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3. S=0| 7ieh =M =2te| &3 A OIFt0Mof

00

T= Y ABlzxde Sl s} AT 84 stellA 5E FAH FY(Special
Adminstrative Region, SAR)= AHT T Us< 7AHst2 Joh I A, T A=
¥ thE th3](National People’s Congress)= &3 PI7FE Z17F 1990 4€ 4Y
5L 19939 34 319 58 A FHeZ AAST: 1 A o5 F =7t tisiA
© 2428 718 W (Basic Law)o| ABENCH, o] FH teiye F=HA 7]EH Y
ol AAZE EAstaL k1)

ol m} F= T “g =7} o]dF AA"(one country, two systems)Ths A3
ofgf ol FHell thak x| A& FA YAME o] YHES ALt JYrhse) o7
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152) General Principles on Civil Laws
Article 142:-
Where no (applicable) provisions can be found either in the laws of the People’s
Republic of China or in the treaties concluded or acceded to thereby, international
practice can be applied

153) Basic Law of the Hong Kong Special Administrative Region of the People’s Republic
of China and the Basic Law of the Macao Special Administrative Region of te People’s
Republic of China

) T ARE 539 FH(cession)dll #dF 3709 EHT 2o SUsHA ¥ ©A] o] A Yo
O3 YEH FH& 5 Ao EFs] W = AEe ol 7k $A FAEE EA
oAUt I AF, 2ol 3 A7) 2L 2ok SA I A7} ofdet & Aotk

155) Chapter 5, Xue Hangin, op. cit, p. 166.
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A HERONA o] 22 AxAH S ST (HllA AR A 22) e 7
A e Aol dAdETE e folA AW vieh 2RI =3 S A, oA
Azl T=o] 7RI Aoll, ¥ AR 71BM T Az Iuijle] SEE A
ool thsl AEE Al =M, FE9 7FsAdo] ltal #dE Ade diE T 9
To] Ball ol ZIlehAl oAl Atk oked, BIE B4 xofe] Afdle Aol U
UHS o= skA @, o AA=RE dE Ee o AYAE At v
SIETHEL), o] e Ae= AN ST A3 shollMnt ok A 28400 A2
A= ZlolH, olzlo] UnkzlQl Yolgia & & glE Aotk A=, F=ol IAAT
ofoll 7Hdsk] faliMs, B4 ax7F e dd =il JIAEHAY, B ol =4
ekl e FR7t JRHE Al s o st & Aotk

ol¢t Hedl dm=AddYe] I 8= I AT 2 Aot ¥
SALATFEE ol loiMe, AR A, T3 2 GHRA oA A9, 2

o
o

O

A

N

ols} o] i3] FAUATFHY AHAGol BE olggel BHA YA, of e
A Eel] e, dor FETE FAUAZ SRR BEE AT ok
o) B % 9lg Aotk AT, FFo] rIEWABE O U Fol, TF FAaEY
Yol AEgel 18e Fohe FAE0] ARG o] £& o2 & Aot

157) o] Z& AHALY] #4& T Uv T7 THHOEE 1 yes tadt 22 s Qo
PRC General Principles of Civil Law, PRC Administrative Procedure Law, PRC Law on
Economic Contract Involving Foreign Interests, the Rules for the Implementation of the
PRC Water Pollution Control Law, PRC Environmental Protection Law, PRC Regulations
Concerning Diplomatic Privileges and Immunities, PRC Regulations on Consular Privileges
and Immunities

158) "PRC Trademark Law, Article 9. "Where a foreigner or foreign enterprise applies for
trade mark registration in China, the matter shall be handled in accordance with
agreements its country has concluded with the People’s Republic of China or
international treaties to which both are parties...”

159) TPRC Criminal Law(Penal Code), Article 136. It is strictly prohibited to extort a
confession by torture. A state official who extorts a confession by torture shall be
sentenced to either fixed—-term imprisonment for not more than three years or detention.
A person who disables another by use of corporal punishment shall be charged with the
crime of personal injury and shall be severely punished.
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161) EFAHAA 1963, 12. 7, ®IR144, p. 2435
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<APTIIEA ALY (1994 108 28Y)>164)

162) K.L. Port, "The Japanese International Law 'Revolution’: International Human Rights
Law and its Impact in Japan”, Stanford Journal of International Law; vol. 28, 1991, p.
139.

163) WFAGAT A=A A AT3H el iH AR B (1994), p. 55.
164) HH AR 15138, p. 71.
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165) #EAR 16535, p. 117.
166) HHAIR 17275, p. 94.
167) HFHAIR 10925, p. 3.
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372) =7RRIA LS, T=71AAds] 2A &R AAH A Z ok, A2F (2006-7), 581-594%.

373) =7RRIASIA3], | A 655-679%:.
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374) %7K1A918), el A, 680-691%:
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375) ‘Vienna Declaration and Programme of Action’ Part II, paragraph 71. The World
Conference on Human Rights recommends that each State consider the desirability of
drawing up a national action plan identifying steps whereby that State would improve

the promotion and protection of human rights.

376) Suggestions for the structure of a national action plan
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Office Of The United Nations High Commissioner For Human Rights, Handbook on
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384) Republic of Korea : Voluntary Pledges and Commitments on Human Rights, p. 3. (4,
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400) K. Knop, “Here and There: International Law in Domestic Courts”, /nternational Law
and Politics, vol. 32, 2000, p. 502.

401) K. Knop, “Here and There: International Law in Domestic Courts”, International Law
and Politics, vol. 32, 2000, p. 503.
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1993, p. 161.
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403) E. Benvenisti, “Judicail Misgivings Regarding the Application of International Law: An
Analysis of Attitudes of National Courts”, European Journal of International Law, Vol. 4,
1993, pp. 162-164.
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449) T. Buergenthal, "Self-Executing and Non-Self-Executing Treaties in National and
International Law”, Recueil des Cours de 1 ‘Académie de droit international de La Haye,
vol. 235, 1992-IV, p. 322.

450) CM. Vazquez, "The Four doctrines of Self-Executing Treaties”, AJIL, vol. 89, 1995, p.
318.
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451) Bruno Simma, Daniel-Erasmus Khan, Markus Zockler and Rudolf Geiger, “The Role of
German Courts in the Enforcement of International Human Rights”, in Benedetto Conforti
(ed.), Enforcing International Human Rights in Domestic Courts (Martinus Nijhoff
Publishers, 1997), p. 85.
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452) HlEAAE FAHEY AE8s WA AP LATL dvhe AAAA olAE &3 AT
& (indirect incorporation), F. Newman, /nfernational Human Rights: Law, Policy, and
Process, 2nd ed. (Anderson Publishing Co., 1996), p. 575.

453) RH. lauwaars & C.W.A. Timmermans, Europees gemeenschapsrecht in kort bestek,
Wolters -Noordhoff, 1997 (recited in: Gerrit Betlem and André Nollkaemper, “Giveing
Effect to Public International Law and European Community Law before Domestic Court.
A Comparative Analysis of the Practice of Consistent Interpretation”, EJIL, vol. 14,
2003, p. 572.
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errit Betlem and André Nollkaemper, op. cit, p. 572.

233



7} AL SRl dEE X erhe F4d Fzsd, Fsd @ APEL
A GAAL el wdAT MF WYAAE 1 2e FHE AYAL o
4ol glo} shel Sge SHAH) L3tk of 2L AP m2d, B3 AAT
AR F7hol A o} FRAOE o]h=A] glol %
ROl TANE FHPFE ANT W JF] oA AT T &
8 717 .

2) FAAHe A e A

T2 B3 ATl Sl o)
ARPA o' AAsHA ZA-TTES W
TE A83EE A A A7 BAEA Feth EAe 18E ¥
AT EA ol FAUL YF AFold Mol A& Aol =i (supra-national
law) &S APHZA Acho] @ FETHe)

3) A Thge] T

FA LA ZE U o] A Aol sidE AL 277tk webA

AT oldskr] fste] AEE Ty Ao IREA B

&= A% 7H a3 8342 sl 8ol =AM S Sk s

lofof 3t} =AY S Ao s Agse= Wi A FolRodE Ty 149

Aol ofsl &2 siie] Helol 4

Ak s, WA AMF A9, AN (contra legem construction)Z W
A

ey Uze] GAZ WG Holthi)

o

456) 1Ey FAIs|H ] dzo] MY A ke FAH ol IAE = AL ofth ECHAA A4
o ¥z EAE AH(directive)o] HAstA WFH Aot 28A R A5 BTl FHLdr.
See Case C-62/00, Marks & Spencer, [2002] ECR I-6325 (Judgment of 11 July 2002),
paras. 22-28; see also S. Prechal, Directives in European Community Law, Oxford
European Community Law Series (Oxford: Clarendon Press, 1995), pp. 210 et seq.

457) S. Prechal, Directives in European Community Law, Oxford European Community Law
Series (Oxford: Clarendon Press, 1995, p. 214.

458) UdeEl e BE #d IS dilAia dAEES sj4 ool Jte YRS F
skal @itk HR 16 March 1919, NJ 1919, p. 371.
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459) Van Dijk, "De houding van de Hoge Rad jegens de verdragen inzake de rechten van
de mens”, in A. R. Bloembergen et al. (eds.), De plaats van de Hoge Raad in het huidige
staatsbestel (1998), p. 200; S. Prechal, Directives in European Community Law, Oxiord
European Community Law Series (Oxford: Clarendon Press, 1995, pp. 229 et seq.

460) Case 8/81, Becker, [1982] ECR 53, p. 71; Opinion of A-G Trabucchi in Case 43/75,
Defrenne II, [1976] ECR p. 488.

461) Nollkaemper, "The Direct Effect of Public International Law”, in JM. Prinssen and A.
Schrauwen (eds.), Direct Eflect, Rethinking A Classic of EC Legal Doctrine (Groningen:
Europa Law Publishing, 2002), p. 161.
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462) See case C-421/92, Habermann-Beltermann, [1994] ECR 1-1657; Betlem, "The Effet
Utile of Indirect Effect’, 2 MJ (1995), p. 73, Case C-456/98, Centrosteel, [2000] ECR I
-6007, Case C-386/00, Axa Royale Belge, [2002] ECR 1-2209 (judgment of 5 March
2002), [2002] 2 CMLR 5.

463) HR 23 April 1974, NJ 1974, 272.
464) HR 12 May 1999, NJ 2000, 170.

236



A5

S HEZARZM Z7RIHARS| | X|2(2t

ATE A7 EEA

A

A2A 7oA 3] HA

A3 AU 2]

i

9z

ESERIEEEREE:

Az 271217943







HMog HEZAXZA 7IRIAL{S[2] X|2{et A
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amicus curiae T3 02 HWAZAA WAL amicus curiaes 289 AR
= YA A AHAHORE AAEE TAlol tetd 2AS T F e AN U=
£ DSh465) amicus curiace SFRIO1ZA] ‘a friend of the court' 2= 2jnjol ]
ol Falst A=olt}y. amicus curiaed) TS o8] 319 AsfE AyRd o33}

Black’s law dictionary< amicus curiaeg “EAXH S 2+ WA X friend of the
court)Zh= oJm]o|th &) FARRE ofYAIRE ol o] thek BAT olYo] Sl
A7} ket AE W AEd g J=E HTE sHA "ok o3t amicus curiae
briefe FE2 &9 BN Faildlr dubzom AgHry eozka Holsiar 9l
t}. Dictionaire de droit international public amicus curiaes F= =UHZY 7N
O ZA GAATE obd A3 AHAo R W WHEZ Aoy AMAAE HEs] A
Aol ARkar ohae) Tl AEA 2,2 amicus curiae briefE FAAL obd

A5 ofale] Pojrl Mol £eL FE AuART BT pEUALEYe] B @

465) The American Heritage® Dictionary of the English Language, Fourth Edition,
Published by Houghton Mifflin Company, http://dictionary.reference.com
/search?q=amicus%20curiae, 2007'd 12¥ 179 AA,

466) St. Paul, Minn. Black’s Law Dictionary (West Publishing Co., 1990), p. 82.

467) Dictionaire de droit international public (under the direction of J. Salmon),
Bruylant/AUF, Brussels, 2001), pp. 62-63.
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P HFHAY WHARAAE FFAH] AYE AT AREEHI Stk Abott’s
Dictionary of Terms and PhrasesollAl&= HAZAAR, “Hdo] g+ QIU]EH =
ol A3 #EEo] A &2 AHbystander)7} AHEOIY MEZ ARl tigte] 5
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468) Blanchard, Robert D., & Blanchard, Robert S. Litigation and Trial Practice For the
Legal Assistant (West Thomson Learning, 2000), p. 590
469) ¥ T} 2t
"A friend of court. A term applied to bystander, who without having an interest in the
cause, of his own knowledge makes suggestion on a point of law or of fact for the
information of the presiding judge.”
470) Krislov, Samuel, amicus curiae Brief . From friendship to Advocacy,

http://heinonline.org/HOL/Print?collection=journals&handle=hein.journals/ylr'72&id=728, 2007
| 12¢ 179 AN
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471) Krislov, Samuel, "amicus curiae Brief : From friendship to Advocacy”, p.

http://heinonline.org/HOL/Print?collection=journals&handle=hein.journals/yIr72&id=728, 2007
Q129 179 A4

472) Krislov, Samuel, "amicus curiae Brief : From friendship to Advocacy”, p.
http://heinonline.org/HOL/Print?collection=journals&handle=hein journals/yIr72&id=728, 2007
1249 17¢ A

473) Krislov, Samuel, "amicus curiae Brief : From friendship to Advocacy”, p.
http://heinonline.org/HOL/Print?collection=journals&handle=hein.journals/ylr72&id=728, 2007
9 12¢¥ 17¢ 7A

474) Angel, Earnest, "The amicus curiae American Development of English Institution”, 7nt7
& Comparative Law Quarterly, vol. 16, 1967, p. 1020.
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475) Angel, Earnest, "The amicus curiae American Development of English Institution”, Znt7
& Comparative Law Quarterly, vol. 16, 1967, p. 1021.
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476) Angel, Earnest, "The amicus curiae American Development of English Institution”, Znt7
& Comparative Law Quarterly, vol. 16, 1967, p. 1023.
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Standards & Alternate p, . Rights Promotion Pay Equity Regional Offices
Dispute Resolution Investigations
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Opportunity Commission)7} Utk S~E#H Yokl 14
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531) =X, 1979 IdHH3] AAHE A3 vladd ATy (FHEAATY, 2000), 70-71%,
532) Section 11(1)(o) of the Human Rights and Equal Opportunity Commission Act.

533) Section 31(j) of the Human Rights and Equal Opportunity Commission Act.

534) Section 20(1)(e) of the Racial Discrimination Act.

535) Section 48(1)(gb) of the Sex Discrimination Act.
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536) Section 67(1)(1) of the Disability Discrimination Act.

537) Section 46PV(1) of the Human Rights and Equal Opportunity Commission Act A
special purpose Commissioner has the function of assisting the Federal Court and the
Federal Magistrates Court, as amicus curiae, in the following proceedings under this
Division.

(a) proceedings in which the special purpose Commissioner thinks that the orders
sought, or likely to be sought, may affect to a significant extent the human rights of
persons who are not parties to the proceedings;

(b) proceedings that, in the opinion of the special purpose Commissioner, have
significant implications for the administration of the relevant Act or Acts;

(c) proceedings that involve special circumstances that satisfy the special purpose
Commissioner that it would be in the public interest for the special purpose
Commissioner to assist the court concerned as amicus curiae.

538) Section 46PV(2) of the Human Rights and Equal Opportunity Commission Act: The
function may only be exercised with the leave of the court concerned.
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IN THE MATTER OF SENTENCING OF TAHA YASSIN RAMADAN

APPLICATION FOR LEAVE TO INTERVENE AS AMICUS CURIAE

AND

APPLICATION IN INTERVENTION AS AMICUS CURIAE

OF

UNITED NATIONS HIGH COMMISSIONER FOR HUMAN RIGHTS
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In the matter of sentencing of Taha Yassin Ramadan:

1. Louise Arbour, the United Nations High Commissioner for Human Rights
(henceforth “the High Commissioner™) respectfully submits the following application for
leave to intervene as amicus curiae before the Iraqi High Tribunal and application in
intervention in the proceedings of sentence before the Iraqi High Tribunal of Mr. Taha
Yassin Ramadan.

1. Procedural history before the Court

2. Following a trial comumencing on 19 October 2005, the frial chamber of the Iraqi
High Tribunal (hereinafter “the Court”) convicted the current defendant. Mr. Taha Yassin
Ramadan (hereinafter “the cwrent defendant™) and six other co-defendants, on 5
November 2006 of a variety of serious crimes in connection with repression of a 1992
failed assassination attempt in the town of Dujail. An eighth co-defendant was acquitted.
The current defendant was sentenced to life imprisonment: with three co-defendants
sentenced to death. All defendants appealed.

= On 26 December 2006, the appellate chamber of the Iraqi High Tribunal inter alia
affirmed the convictions of all appellants, as well as the sentences of death imposed on
three co-defendants. In respect of the current defendant. the appellate chamber annulled
the sentence and remitted the matter to the trial chamber *“for the purpose of
strengthening the penalty against [the current defendant] and raising it to the appropriate
legal limit™ (in translation from Arabic original). This application for leave to intervene
as amicus curiae and application in intervention before the Court upon its reconsideration
of the current defendant’s sentence follows.

1I. Application for leave to intervene as amicus curiae
4. The High Comimissioner for Human Rights is the United Nations’ senior official

on human rights. She has mandate of the United Nations which is contained in
resolutions of the General Assembly and the Security Council. The High Commissioner’s
originating mandate is set forth in United Nations General Assembly resolution 48/141 of
7 January 1994, It includes promoting and protecting the effective enjoyment by all of all
civil, cultural. economic. political and social rights. carrying out the tasks assigned to her
by the competent bodies of the United Nations system and making recommendations to
them with a view to improving the promotion and protection of all human rights.
preventing human rights violations, enhancing international cooperation for human
rights. coordinating relevant activities throughout the United Nations and strengthening
and streamlining the United Nations human rights machinery.

5. The High Commissioner’s mandate requires her to monitor, assess. investigate
and report on the compliance by states with their obligations under international human
rights law. This mandate is entrusted to the High Commissioner by the United Nations
inter- governmental bodies and requires the High Comunissioner to perform those
functions for and on behalf of the international community. The High Commissioner
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submits that, by accepting to be bound by the Charter of the United Nations, the Member
States of the United Nations, including Iraq, have agreed to the special role and mandate
of the High Commissioner.

6. As a result of the exercise of this mandate, the High Conunissioner has particular
experience in the exercise. interpretation and application of international human rights
law. including of international human rights treaties to which Iraq is a party and by which
Iraq is bound. The High Commissioner submits accordingly that her views of the relevant
provisions of law as applicable to this case are of relevance and utility to the Court,
seeking to deliver judgment consonant with fundamental principles of justice and
consistent with Iraq’s international obligations.

7 The High Commissioner submits that her mandate to protect human rights must
be considered as giving her the powers and means necessary to discharge her mandate
effectively. Specifically, where intervention in proceedings before courts national,
international and hybrid would further the object and purpose of the protective mandate,
such intervention is both appropriate and warranted.

8. As a result of the foregoing, the High Commissioner applies for leave to intervene
as amicus curiae in the current proceedings.

V. Application in intervention as amicus curiae

9, The High Conunissioner recognises that Iragis have long suffered oppression,
gross violations of human rights and successive conflicts. The policies, laws and
institutional structures of the rule of Saddam Hussein contributed to political repression.
the suppression of freedoms of expression. association and religion: ethnic cleansing and
deprivation of property: widespread discrimination against ethnic and religious groups:
and widespread and systematic use of torture and swmmary executions. The egregious
violations of human rights that took place in Iraq over decades have been well
documented by the United Nations human rights system through the Special Rapporteurs
of the then United Nations Comumission on Human Rights and norrgovernmental human
rights organizations. There is no doubt that the horrors of the past must be effectively
addressed and their perpetrators must be brought to justice. The victims and their
families have a right to know what happened to them and to have a full picture of what
happened in Iraq over these years. All steps taken with the aim of supporting justice and
accountability are the stronger when building upon international standards. practice and
experience gathered in recent years.

10. The High Comunissioner also recognises the desire for justice of victims and
societies emerging from regimes that have engaged in or procured the most grave and
systematic crimes. She also recognises the difficulty and complexity of confronting
formerly powerful perpetrators in a judicial setting and the lengths necessary to secure
the ends of justice in proceedings that fully respect the rights of the accused. At the same
time. experience and history in very different contexts around the world have shown the
absolute indispensability of the integrity of such proceedings, both in fact and in
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perception, for true understanding of the past. for national reconciliation and for the
construction of a just, durable and sustainable society founded on the rule of law and
respect of human rights of both victims and defendants.

11. As a matter of principle, the High Cominissioner opposes the death penalty in all
circumstances. This position is based on a variety of policy grounds, including the
impossibility of avoiding irreversible execution of the innocent. the absence of proof that
the penalty in fact serves as a deterrence to others in respect of future conduct. the
inappropriately vengeful character of the sentence and the capacity of life imprisonment
to satisty all penological purposes of punishment of and prevention of future crime. Not
least as a result. there is a worldwide trend towards more restricted application of the
death penalty. the application of moratoria and the abolition of the sentence. Alongside
this national practice, United Nations sponsored tribunals do not impose the death
senfence. and the international community’s forum for the most serious international
crimes, the Internatiomal Criminal Court, does not have the power to impose the death
penalty. Policy notwithstanding, the High Commissioner however recognises that, on the
current understanding of international law, the death penalty is not per se excluded as a
matter of law, but remains permitted under strict conditions. In this brief, the High
Commissioner addresses the applicable law relevant to the current proceedings.

A, Summary of argument

12. The High Comumissioner submits that in the circumstances the Court’s imposition
of the death sentence on the current defendant would violate Iraq’s obligations under the
International Covenant on Civil and Political Rights. specifically article 6 (which protects
against arbitrary deprivation of life and details the limitations on permissible imposition
of capital punishment); article 7 (which protects against torture or other cruel. inhuman or
degrading treatment or punishment or exposure to a real risk thereof) and article 14
{which guarantees the right to a fair trial and appeal). As a consequence, the High
Commissioner submits that Court should refrain from imposing the sentence of death.

B. Issues for the Court

13. It is submitted that the Court should consider whether the imposition of sentence
of death upon the current defendant would be consistent with Iraq’s international
obligations, specifically. the International Covenant on Civil and Political Rights
(hereinafter “the Covenant”). From the High Conumissioner’s perspective, the issues
before the court are:

a) Whether the imposition of sentence of death on the current defendant
following a trial and appeal that prima facie failed to meet the standards of
due process described in article 14 of the Covenant on Civil and Political
Rights would breach article 6 of the Covenant:;

b) Whether the imposition of sentence of death on the current defendant
following an prima facie unfair trial itself would amount to cruel, inhuman or
degrading treatment or punishment prohibited by article 7 of the Covenant;
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¢) Whether the imposition of sentence of death on the current defendant in
circumstances where the prevailing interpretation of applicable domestic law
foreclosed consideration of pardon or commutation of sentence would violate
article 6 of the Covenant;

d) Whether the imposition of sentence of death on the current defendant in
circumstances where the execution of three co-defendants had amounted to
cruel, inhwman or degrading treatment or punishment prohibited by article 7
of the Covenant. and where it had not been shown that sufficient steps had
been taken to prevent a recurrence of such treatment, would amount to cruel,
inhuman or degrading freatment or punishment in respect of the current
defendant: and

e) Whether the imposition of sentence of death on the current defendant, in
circumstances where the prevailing interpretation of relevant domestic law
requires execution within 30 days of confirmation of sentence would breach
the rights of third parties under articles 2, 6 and 7 of the Covenant to an
effective remedy for other grave human rights vielations incwring the current
defendant’s criminal responsibility. _

C. Submissions of Amicus Curiae

The relevant provisions of intemational law

14. Following ratification. the Covenant entered into force for Iraq on 23 March 1976,
as noted by the judgment of the appeal chamber in its 26 December 2006 judgment in the
current proceedings. Once having entered into force, the Covenant applies at all times
and in all circumstances in a State. unless specifically derogated from in the narrow
circumstances described in article 4. At no time has Iraq lodged a notice of derogation.

15. The relevant provisions of the Covenant. for present purposes. are set out below.
Article 6. in relation to the right to life, provides in relevant part:

1. Every human being has the inherent right to life. This right shall be protected by law. No one
shall be arbitrarily deprived of his life.

2. In countries which have not abolished the death penaltv, sentence of death may be imposed only
for the most serious crimes in accordance with the law m force at the time of the commus sion of
the crime and not contrary to the provisions of the present Covenant and to the Convention on the
Prevention and Punishment of the Crime of Genocide. This penalty can only be carried out
pursuant to a final judgement rendered by a competent court.

3. When deprivation of life constitutes the crime of genocide, 1t 1s understood that nothing 1n this
article shall authorize any State Party to the present Covenant to derogate 11 any way from any
abligation assumed under the provisions of the Convention on the Prevention and Punishment of
the Crime of Genocide.

4. Anvone sentenced to death shall have the right to seek pardon or commurtation of the sentence.
Ammnesty, pardon or commuration of the sentence of death may be granted 1n all cases.
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6. Nothing 1n this article shall be invoked to delay or to prevent the abolition of capital punishment
by any State Party to the present Covenant.

Article 7 provides, in relevant part. ‘No one shall be subjected to torture or to cruel,
inhuman or degrading treatment or punishment.”

Article 14 provides:

1. All persons shall be equal before the courts and tribunals. In the determination of any criminal
charge against him, or of his rights and obligations in a suit at law, evervone shall be entitled to a
fair and public hearing by a competent, independent and impartial tribunal established by law. The
press and the public may be excluded from all or part of a trial for reasons of morals. public order
(ordre public) or national secunty 11 a democratic society, or when the interest of the private lives
of the parties so requires, or to the extent strictly necessary in the opinion of the court in special
circumstances where publicity would prejudice the interests of justice; but anv judgement rendered
in a crimninal case or in a suit at law shall be made public except where the interest of juvenile
persons otherwise requires or the proceedings concern matrimonial disputes or the guardianship of

chaldren.

2. Everyone charged with a criminal offence shall have the right to be presumed innocent until
proved guilty according to law.

3. In the determination of any criminal charge agamst him. everyone shall be entitled to the

following numimum guarantees, i full equality: (a) To be informed prompitly and in detail na
language which he understands of the nature and cause of the charge against him:

{b) To have adequate time and facilities for the preparation of his defence and to communicate
with counsel of his own choosing:

(c) To be tried without undue delay;

{d) To be tried in his presence, and to defend himself in person or through legal assistance of his
own choosing; to be informed, if he does not have legal assistance, of this right; and to have legal
assistance assigned to him. in any case where the interests of justice so require, and without
payvment by him i any such case if he does not have sufficient means to pay for it

(e) To examine, or have examined. the witnesses against him and to obtain the attendance and
examinaton of witnesses on his behalf under the same conditions as witnesses against him;

(g) Not to be compelled to testify against himself or to confess guilt.

5. Everyone convicted of a crime shall have the right to his conviction and sentence being
reviewed by a higher tribunal accordmg to law.

6. When a person has by a final decision been convicted of a criminal offence and when
subsequently his conviction has been reversed or he has been pardoned on the ground that a new
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or newly discovered fact shows conclusively that there has been a miscarriage of justice. the
person who has suffered punishment as a result of such conviction shall be compensated according

to law. unless 1t 1s proved that the non-disclosure of the unknown fact in tume 1s wholly or parily
attributable to him.

Article 2, concerning the right to an effective remedy, provides:

1. Each State Party to the present Covenant undertakes to respect and to ensure to all individuals
within 1ts territory and subject to its jurisdiction the rights recognized in the present Covenant,
without distinction of any kind, such as race. colour. sex. language. religion, political or other
opinien. national or social origin. property. birth or other status.

2. Where not already provided for by existing legislative or other measures, each State Party to the
present Covenant undertakes to take the necessary steps, in accordance with 1ts constitutional
processes and with the provisions of the present Covenant, to adopt such laws or other measures as
may be necessary to give effect to the rights recognized 1n the present Covenant.

3. Each State Party to the present Covenant undertakes:

(a) To ensure that anv person whose nights or freedoms as herein recognized are violated shall

have an effective remedy. notwithstanding that the violation has been committed by persons acting
in an official capacity;

{b) To ensure that any person claiming such a remedy shall have his right thereto determined by
competent judicial, admimstrative or legislative authorines, or by any other competent authority
provided for by the legal system of the State. and to develop the possibilities of judicial remedy:

{c) To ensure that the competent authorities shall enforce such remedies when granted.

16. Iraq did not enter reservations to these provisions, which accordingly apply in full
and bind Iraq as a matter of international law. The provisions bind Iraq qua State.
independent of intervening changes of government since entry into force of the treaty for
Iraq. As to the effect of this treaty in international law, the Vienna Convention on the
Law of Treaties makes clear that “Every treaty in force is binding upon the parties to it
and must be performed by them in good faith™ (article 26) and that “A party may not
invoke the provisions of its internal law as justification for its failure to perform a freaty”
(article 27). Failuwre by a State to discharge its international obligations entails its
international responsibility.

17. The Human Rights Conunittee, established under article 40 of the Covenant, is an
independent body of experts of high moral standing with authority to inferpret and
expound the meaning of the provisions of the Covenant. One important means by which
the Committee undertakes this function is by consideration of individual
communications, alleging violations of the Covenant. submitted by individuals under the
first Optional Protocol to the Covenant. The Conunittee’s guidance on the meaning of the
Covenant is of relevance and assistance to all States parties bound by the obligations in
question. The jurisprudence of other regional and international courts interpreting the

354



same or substantially similar provisions of international human rights law is further of
substantial assistance.

Discussion

Imposition of the death penalty following proceedings inconsistent with article 14 of
the Covenant

18. Article 6, paragraph 2. provides that a sentence of death may only be imposed,
among other conditions, if it is “not confrary to the provisions of the present Covenant™.
The consistent view of the Human Rights Committee has been to interpret this provision,
applicable in respect of all capital trials. regardless of the crime charged. as requiring that
the imposition of death penalty must follow full respect for the due process guarantees
contained in article 14 of the Covenant. failing which the imposition of the death penalty
becomes arbitrary. In Reid v. Jamaica, the Committee stated the law as follows:

“[T]he umposition of a sentence of death upon the conclusion of a trial in which the provisions
of the Covenant have not been respected constitutes . a violation of article 6 of the Covenant.
As the Committee noted 1n its general comment 6(7). the provision that a sentence of death may
be imposed only in accordance with the law and not contrary to the provisions of the Covenant
implies that 'the procedural guarantees therein prescribed must be observed. wmcluding the right
to a fair heartng by an independent tribunal, the presumption of im‘lpcence‘ the mintmum

1

guarantees for the defence. and the right to review by a higher tribunal' ™=

19. At the present phase of proceedings. the High Commissioner is concerned as to
four discrete aspects of due process that are of particular relevance. These relate to a fair
trial before a competent court and the presumption of innocence, the opportunity to
contest evidence in a position of equality. the capacity of defence counsel to exercise an
appropriate defence and the adequacy of appeal. These issues are addressed in turn
below.

i) Fair trial before a competent court; presumption of innocence

20. Article 14, paragraph 1. of the Covenant protects the independence of the courts,
while paragraph 2. guarantees the presumption of innocence. Each of these fimdamental
guarantees is key to a criminal process that fairly renders impartial justice. and is seen to
do so. These elements count amongst the basic components of due process recognised in
international law and in all legal systems. Full protection of these rights requires both
sufficiently robust legal and institutional guarantees, as well as respect by the relevant
authorities in practice.

21. At the institutional level. there is credible basis to believe that the Cowrt’s legal
framework has suffered from at least two systemic defects — article 4 of the Court’s
statute provided for a judge’s transfer away from proceedings for any reason.™=* while
article 33 prohibited Baath Party members. regardless of position or status. from the
membership of the Court, even though such membership had been necessary for all
judges under the previous ‘regime.m Regrettably, these devices were resorted to
repeatedly at trial. with serious negative impact on both the reality and perception of the
trial. Article 4 was reportedly invoked by the Council of Ministers to secure the removal
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of the presiding judge in September 2006 in the wake of comments allegedly favourable
to co-co-defendant Saddam Hussein. Without prejudice to the propriety of exclusion of
judges prior to frial, the reported invocation during trial of article 33 by the national de-
Baathification commission on repeated occasions secured transfers of judges away from
the Court and inevitably conferred the impression. whether intended or otherwise. of
judges servicing at pleasure. For example, certain Government officials blocked the
promotion of the Deputy-Presiding judge Sae’ed AlHamashy due to his alleged
membership of the Baath Party.2! As the Human Rights Committee has held. executive
interference of these types with the judicial function is incompatible with the
requirements of article 14. paragraph 1, of the Covenant*2 in breach of the requirement
that judges “may not be subject to directives or in some other manner dependent on other
State organs in the exercise of their office” &

22. Over the period of trial, senior Govermment and legislative figures, including at
the highest level. reportedly made comments of unmistakeable clarity as to the guilt of
the defendants. the appropriate sentence and of the proper fimction of the courts in this
contextXd As the Human Rights Committee has found, such comment by senior public
officials prior to a proper determination of guilt is incompatible with the right to be
presumed innocent. protected by article 14. paragraph 2. of the Covenant &l

(i) Equality of arms

23. A basic tenet of fairness and pre-requisite of a fair trial identified by the Human
Rights Committee is the notion of equality of arms between prosecutor and defendant,
that is, the placement of both sides in criminal proceedings on an equivalent procedural
footing. Respected academic comumentary characterises this principle of audiatur et altera
pars as being “at the centre of ... criminal procedural guarantees” and “[tJhe most
important criterion of a fair trial” 2 International criminal law recognises the same
principle: the International Criminal Tribunal for the Former Yugoslavia stated the
principle thus: “The principle of equality of arms falls within the guarantee of a fair trial
provided by the Statute. and has been described as obligating a judicial body to ensure
that neither party is put at a disadvantage when presenting its case ... [A]f a minimum °‘a
fair trial must entitle the accused to adequate time and facilities for his defence’ under
conditions which do not place him at a substantial disadvantage as regards his
{1ppor_uem."‘jﬂ1 Specifically, equality of arms requires fair notice of the evidence adduced
against oneself, with opportunity to be fairly able to contest the evidence presented 2

24, In the current defendant’s proceedings, on 13 February 2006, the statements of 23
prosecution witnesses — a substantial portion of the total evidence - were apparently read
into the record for the first time (not being previously included in the dossier of evidence
against the defendants), without the witnesses being made available for questioning by
the defendants’ legal 1‘ep1‘essren‘ratives:.I£l After closure of the prosecution case in March
2006, the prosecution confronted the current defendant with a document allegedly signed
by him concerning the detention of Dujail individuals. while on April 2006, the
prosecution introduced a recording of a purported conversation between the current
defendant and co-defendant Hussein concerning Dujail properties.®& Again. at the close
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of the defence case. the prosecutor produced three new documents allegedly signed by
the current defendant on property seizures and a further recording between him and co-
defendant Hussein 124 Finally, on 13 June 20086, the president of the trial court closed the
defence case on the basis that he had heard sufficient evidence, without having previously
established a defence schedule or providing any indication of available time
reln:aining.fﬁ1 The High Conunissioner submits that in the absence of explanation by the
Court as to the reasons for admission of late evidence at these stages or why it was
appropriate to close the defence case, these incidents taken together disclose a violation
of the right to equality of arms protected by article 14 of the Covenant and have as a
necessary consequence the flawed reliability of msufficiently tested evidence H&

(iii) Capacity of defence counsel to exercise legitimate professional functions

25. The right of an accused to defend himself in person or through legal counsel is
guaranteed in article 14, paragraph 3, of the Covenant, which also sets out the necessary
corollary that the accused and counsel have necessary time and facilities to prepare and
provide an effective defence. If is axiomatic that, in order to make the right to defence
counsel real rather than illusory, defence counsel must be in a position to discharge their
professional responsibilities fo their client, consistent with their legal and ethical
obligations, without fear for their own safety or other prejudice 52 Without such
assurance, counsel’s functions are frequently limited in fact, and always diminished in
perception. with attendant consequences for the fairness of a criminal trial required by
arficle 14 of the Covenant. It must be fully recognised that the extreme political and
security situation in Iraq during the trial posed particular difficulties with respect to the
security of defence counsel. However precisely these concerns should have made a risk
of attack foreseeably apparent and called for the institution of appropriate protective
measures. In November 2005, the current defendant’s counsel was murdered with
another counsel in the same proceedings wounded. Further counsel in the same
proceedings killed in October 2005 and June 200628 An agreement between defense
lawyers and the Government including the provision of three guards per counsel and
license to carry sidearms was not properly honoured. with guard salaries going unpaid
and license difficulties occurring: formal motion to the Court raising the security issues in
December 2005 went unanswered. The resulting limitations imposed on defence
counsels” capacity to discharge their professional obligations to the current defendant
were so substantial as to amount to an infringement of the right to a full defence 22

26. The High Conunissioner submits that these shortcomings. taken together, disclose
a prima facie case of an unfair trial at first instance. in breach of article 14 of the
Covenant.

(iv) Comprehensive appeal on law and fact
27. Article 14, paragraph 5. of the Covenant requires a full appeal. on both fact and
law. to be available in respect of a conviction and sentence. The Human Rights

Committee has clarified that this provision requires “that a Court [of appeal] conduct an
evaluation of the evidence presented at the trial and and of the conduct of the trial” (High
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Commissioner’s emphasis) &2 In the present case. it would have been open to the appeal
chamber, as a matter of Iragi law, to address the shortcomings identified in the trial and
reach appropriate conclusions as to remedy, suchas a retrial 2 The appeal submissions
of the current defendant. as well as of others. raised extensive argument going to the
fairness of the trial. including in respect of issues identified above. The High
Commissioner notes that the effectiveness of the appeal process was already prejudiced
in limine by the failure to provide defence counsel with the very substantial written
judgment at the outset of a narrow timeframe for filing of an appeal (30 days).22

28. The appeal judgment, however, inadequately addressed these errors and instead
affirmed the cwrent defendant’s conviction, while remitting his sentence for
reconsideration. In a twenty page judgment. the appeal chamber devoted a brief
paragraph to these issues, stating:

“As for the other defenses, the defendants were given enough guarantees to have a fair tnals. Each
suspect was informed of the kind of aceusations filed agamnst him. [Each suspect] was given ample
chance to defend himself and to choose his legal advisors and attorneys in person with the
assistance of legal counsellors. [Each suspect] was given the chance to interview the defence
witnesses. [Each suspect] used his rights fully to defend himself [Each suspect] was not forced to
say what he did not want to say. Then the defence [each suspect] 1s using n this regard 1s rejected
too.” (1n translation from Arabic onginal)

29. The High Commissioner submits that this summary disposition of fundamental
issues going fo the integrity and fairness of the trial failed to provide the ‘‘genuine
reviewi= required by article 14, paragraph 5. of the Covenant. It follows that prima
facie violations of article 14 established at trial, therefore, went unresolved and uncured
on appeal. The High Commissioner therefore submits that the imposition of the death
penalty by the frial chamber at the current stage of proceedings would breach article 6.
paragraph 2. of the Covenant, as it would follow proceedings that had failed to respect
article 14 of the Covenant.

Impositien of the death penalty following an unfair trial an inhuman act, in breach
of article 7 of the Covenant

30. The prohibition of cruel. inhuman or degrading freatment or punishment is a core
provision of international human rights law reflected, alongside article 7 of the Covenant,
in all other regional human rights treaties. In interpreting the equivalent provision of the
European Convention on Human Rights and Fundamental Freedoms (article 3).&1 the
European Court of Human Rights described thus the imposition of the death penalty
following an unfair trial in the case of a notorious head of a large terrorist organisation:

“In the Court's view. to impose a death sentence on a person after an unfair trial 15 to subject that
person wrongfully to the fear that he will be executed. The fear and uncertainty as to the future
generated by a sentence of death. 1n circumstances where there exists a real possibility that the
sentence will be enforced. must give rise to a significant degree of human anguish. Such anguish
cannot be dissociated from the unfairness of the proceedings underlying the sentence which, given
that human life 1s at stake, becomes unlawful under the Convention. Having regard to the rejection
by the Contracting Parties of capital punishment, which 1s no longer seen as having any legiimate
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place in a democratic society. the imposition of a capital sentence in such circumstances must be
considered, in 1tself. to amount to a form of inhuman treatment. ==

31 This view of the law was upheld on appeal to the Grand Chamber of the European
Court, which described its view of the law thus:

“In the Court's view, to impose a death sentence on a person after an unfair trial is to subject that
person wrongfully to the fear that he will be executed. The fear and uncertamnty as to the future
generated by a sentence of death. in circumstances where there exists a real possibility that the
senfence will be enforced. must give rise to a significant degree of human anguish. Such anguish
cannot be dissociated from the unfairness of the proceedings uuderl}ﬁ the sentence which, given
that human life 1s at stake. becomes unlawful under the Convention.

32 The Grand Chamber. noting that “[t]he death penalty has thus been imposed on
the applicant following an unfair procedure which cannot be considered to conform with
the strict standards of faimess required in cases involving a capital sentence”, went on to
conclude that “the imposition of the death sentence on the applicant following an unfair
trial by a court whose independence and impartiality were open to doubt amounted to
inhuman treatment in violation of Article 3 [of the European Convention]."&=X

33, Reasoning by analogy, the High Commissioner submits that, both in theory and in
practice, the same interpretation is compelling with respect to the parallel wording of
article 7 of the Covenant. It follows that the imposition of the death penalty by the Court
following a frial suffering the deficiencies set out above would amount to an inhuman act,
in breach of article 7 of the Covenant.

Imposition of the death penalty in circumstances where the prevailing interpretation
of Iraqi law forecloses consideration of a request for pardon or commutation
breaches article 6, paragraph 4. of the Covenant.

34, The High Commissioner notes that the law of the Iraqi High Tribunal provides, in
article 27, that its decisions are final and not subject to executive review or adjustment 2
For its part, however, the Constitution of Iraq — a normatively superior legal instrument -
provides that death sentences must be ratified by the President == As a matter both of
legal theory and practice. therefore, the relevant legal instruments should be interpreted
and construed in a fashion permitting the condemned to exercise the right to seek
comumutation or pardon by way of appeal to the Presidency Council. The relevant Iragi
executive authorities, however, have apparently taken a narrower view, for reasons that
remain unclear, that the Cowrt’s own statute occupies the field and prevails over the
constitutional provisions. with the result that any avenue of consideration of pardon or
commutation is precluded. Accordingly, the executions of the three co-defendants have
taken place with no opportunity for such consideration. in manifest violation of article 6.
paragraph 4. of the Covenant.

35, In the absence of any indication of a contrary interpretation for the future by the
relevant Iraqi authorities of the legal position, therefore, the current defendant would be
exposed to a similar denial of the right to seek commutation or pardon. It follows that the
imposition of the death penalty by the Court would breach article 6. paragraph 4, would
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thus amount to an imposition of the death penalty “not in conformity with other
provisions of the Covenant”, contrary to article 6, paragraph 2. and would thus expose the
current defendant to a real risk of arbitrary deprivation of life, in breach of article 6,
paragraph 1.

Imposition of the death penalty, where it has not been demonstrably shown that a
repeat of the cruel and inhuman circumstances present at the antecedent execution
of three co-defendants is excluded, amounts to a cruel and inhuman act, in breach of
article 7 of the Covenant.

36. The High Comumissioner submits that the executions of the first co-defendant.
Saddam Hussein, on 30 December 2006. and of the second and third co-defendants.
Awwad Hamad alBandar and Barzan Ibrahim AFHassan, on 15 January 2007, were so
flawed as to amount. in their implementation. to cruel. inhuman and degrading
punishment. The Huwman Rights Comumittee has recognised that, while article 6 of the
Covenant does permit imposition of the death penalty in narrow circumstances. the
means of execution is not left to the unfettered discretion of the State. but must itself
comply with the other requirements of the Covenant. notably the prohibition on cruel,
inhuman or degrading treatment set out in article 7. Accordingly, the Committee has
found. for example. an execution by gas to be in breach of this provision of the Covenant
and consequently unlawful. 22

37. The media footage made public of the execution of Saddam Hussein showed the
condemmned taunted and harassed by a substantial number of attendees at the execution
cell. whose presence at the execution was questionable and which was tantamount to
public spectacle. The execution itself interrupted the condemmned’s recital of his last
religious rites. In the High Commissioner’s submission. the circumstances of execution
failed to respect the inherent human dignity of the prisoner, protected by article 10 of the
Covenant, and amounted to cruel. inhuman and degrading punishment, prohibited by
article 7. Following this execution, undertakings were apparently made that future
executions would be free from such criticisms. The execution of Awwad Hamad ak
Bandar and Barzan Ibrahim AlHassan shortly thereafter disclosed, undertakings of
improvement notwithstanding, other serious deficiencies in the execution protocol, with
Barzan Ibrahim AlHassan being decapitated by an improperly executed hanging. Even
though only pictoral depiction of the execution has been made available. the decapitation
of a prisoner by hanging and the necessary following treatment of the mortal suggest that
the treatment was cruel. inlmuman or degrading treatment. in contravention of article 7 of
the Covenant.

38. Given this prior history in relation to the selfsame legal proceedings, and unaware
of undertakings that. on this occasion, would foreclose recurrence of these or comparable
incidents, the High Commissioner submits that the Court’s imposition of the penalty of
death, and the current defendant’s consequent exposure to a real risk of execution in
circumstances amounting to cruel, inhuman or degrading punishment. would amount to
both an arbitrary deprivation of life, contrary to article 6, paragraph 1. of the Covenant. as
well as a breach of article 7 of the Covenant.
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Imposition of the death penalty in circumstances where the defendant is accused of
other serious crimes breaches the obligation of the State to investigate and prosecute
the most serious violations of the Covenant , in violation of article 2 of the Covenant,
read juncto articles 6 and 7.

39. The High Commissioner understands that the current defendant is under
investigation by the Cowt in the context of other alleged crimes of great gravity.
conunitted in his former official capacity. These crimes. if established. would amount
inter alia to violations of the Covenant, imputable under rules of State responsibility to
the State, of articles 6 (right to life) and 7 (freedom from torture and other cruel. inhuman
or degrading treatment or punishment). The Human Rights Committee’s consistent
jurisprudence has been clear that a State party’s obligation to provide an effective
remedy, under article 2 of the Covenant. for violations of the Covenant requires criminal
investigation and, where the evidentiary threshold is made out, prosecution with respect
of persons implicated in the most serious crimes. notably those amounting to violations of
articles 6 (right to life) and 7 (freedom from torture and other cruel. inhuman or
degrading treatment or punishment) of the Covenant2 This obligation of criminal
pursuit applies not only to crimes committed after the entry into force for the Covenant
for Iraq. but also for crimes committed prior to that date but which have continuing
effects. such as crimes of disappearance ==L It follows that Iraq is under an obligation
under the Covenant effectively to prosecute the cwrent defendant for such crimes. and
consequently to allow for a comprehensive. independent and impartial judicial
accounting of the facts and of the commensurate individual criminal responsibility.
Execution of the current defendant. which on the current understanding of Iraqi law is
required within 30 days of confirmation of sentence of death.2 would deprive such
proceedings of object and render them moot and devoid of purpose.

40. Accordingly, the High Commissioner concludes that the Cowt’s imposition of
sentence of death. in these circumstances. would breach articles 6 and 7 of the Covenant.
read in conjunction with article 2 of the Covenant. given the pendency of other
proceedings before the Court against the current defendant.

D. Conclusion

41. The High Commissioner submits, in the circumstances of the case. that the Court

should refrain from imposing the sentence of death on Taha Yassin Ramadan, consistent
with Traq’s international obligations under the International Covenant on Civil and
Political Rights.

Respectfully submitted,
On the 8™ day of February 2007,

361



Louise Arbour
United Nations High Commissioner for Human Rights

Done in Arabic and English. the English version being original.

362



Index of Authorities

A, Decisions of the United Nations Human Rights Committee

Baboeram et al. v Suriname, Communication Nos. 1468 148-154/1983. Views adopted
on 4 April 1985.

Bautista de Arellana v Colombia, Communication No. 563/1993, Views adopted on 27
October 1995.

Fei v Colombia. Communication No. 514/1992. Views adopted on 4 April 1995.
Gridin v Russia, Comumunication No. 770/1997, Views adopted on 18 July 2000,

Herrera Rubio v Colombia, Communication No. 161/1983, Views adopted on 2
November 1987.

Laureano v Peru Communication No. 540/1993, Views adopted on 25 March 1996.

Mbenge v. Zaire. Conununication No. 16/1977. Views adopted on 8 September 1977,

Morael v France, Communication No. 207/1986, Views adopted on 28 July 1989.

Mufioz v Peru Communication No. 203/1986. Views adopted on 4 November 1988.

Ng v Canada. Communication 469/1991, Views adopted on 25 September 1991.

Perera v Australia, Communication No. 536/1993, Decision adopted on 28 March 1985.

Reid v Jamaica, Communication No. 250/1987, Views adopted on 20 July 1990.

Sanjuan Arévalo v Colombia. Communication No. 181/1984, Views adopted on 3
November 1989.

Sarma v Sri Lanka, Human Rights Comumittee. Communication No. 950/2000, Views
adopted on 31 July 2003.

Vicente et al. v Colombia. Communication No. 612/1995, Views adopted on 29 July
1997.

Wright v. Jamaica, Comununication No. 349/1989. Views adopted on 27 July 1992,

B. Decisions of international and regional courts

363



Ocalan v Turkey, Ewopean Court of Human Rights (First Section), Application
46221/99. Tudgment of 12 May 2003.

Ocalan v Turkey, European Court of Human Rights (Grand Chamber). Application
46221/99, Judgment of 12 May 2005.

Prosecutor v. Dario Kordic and Mario Cerkez International Criminal Tribunal for the
Former Yugoslavia. Appeals Chamber, IT-95-14/2-A. 17 December 2004,

C, Provisions of international and regional human rights Iaw

International Covenant on Civil and Political Rights, articles 2, 6, 7 and 14.
European Convention on Human Rights and Fundamental Freedoms, article 3.
D. Provisions of domestic law

Constitution of Iraq, article 73.

Code of Criminal Procedure of Iraq. article 252.

Tragi High Tribunal Law. articles 4, 25. 27 and 33.

E. United Nations Documents
General Assembly Resolution 48/141 (1993).

Opinion No. 31/2006 of the Working Group on Arbitrary Detention, A/HRC/4/40/Add. 1,
at 170 to 178.

UNAMI Human Rights Reports (various).

United Nations Basic Principles on the Role of Lawyers. adopted at the Eight United
Nations Congress on the Prevention of Crime and the Treatment of Offenders (Havana,
27 August — 7 September 1990); United Nations Secretariat Report E.91.IV.2. sect. B.3,
annex.

F. Miscellaneous Documents

Human Rights Watch : Iraq: Judging Dujail — The First Trial Before the Iraqi High
Tribunal. Vol. 18 (No.9(E)), New York, November 2006.

Nowak. M.: UN Covenant on Civil and Polifical Rights: CCPR Commentary (2’1d= ed.),
N.P.Engel. Kehl. 2005.

364



4 communication No. 250/1987. Views adopted on 20 July 1990. at para 11.5. See also. mter alia, Mbenge
v. Zaire, Communication No. 16/1977. Views adopted on 8 September 1977, and Wright v. Jamaica,
Communication No. 349/1989. Views adopted on 27 July 1992

& Article 4, paragraph 4. of the Iraqi High Tribunal Law provides: “The Presidency Council in accordance
with a proposal from the Council of Ministers shall have the right to transfer Tudges and Public Prosecutors
from the Tribunal to the Higher Judicial Council for any reason.”

2l Article 33 of the Iraqi High Tribunal Law provides: “No person who was previously a member of the
disbanded Ba’ath Party shall be appointed as a judge, mnvestigative judge. public prosecutor. an employee
or any of the personnel of the Tribunal.”

%IUN;-L\H Human Rights Report, January -February 2006, at para 30.

Bl Busvo et al. Demoeratic Republic of Congo, Communication No. 933/2000, Views adopted on 31 July
2003. See also Bahamonde v Equatonial Guinea Communication No. 468/1991. Views adopted on 20
October 1993, where the Commuttee stated: “a situation where the functions and competences of the
judiciary are and the executive are not clearly distinguishable or where the latter 1s able to conirol or direct
the former is incompatible with the notion of an independent and impartial tribunal” (at para 9.4).
—élNox’.f:{k__ M.: UN Covenant on Civil and Political Rights: CCPR Commentary {Z“d ed), N.P.Engel, Kehl,
2005, at 320 (hereinafter “Nowak ™).

Ogee. for example, Opintion No. 31/2006 of the Working Group on Arbitrary Detention,
A/HRC/4/40/Add.1 (170 to 178), at para 22, (heremafter “the Working Group Opinion™). and Human
Rights Watch : Irag: Judging Dujail — The First Trial Before the fragi High Tribunal. Vol. 18 (No 9(E)).
New York. November 2006, at 40-43 (henceforth “Judging Dujail”™).

;—31 Gridin v Russia, Communication No. 770/1997, Views adopted on 18 July 2000.

:_—gl'h'owak, op.cit, at 321.

29 prosecutor v. Dario Kordic and Mario Cerkez International Criminal Tribunal for the Former
Yugoslavia, Appeals Chamber, IT-95-14/2-4 17 December 2004, at paras. 175-177.

L wote. in particular, articles 14, paragraph 3. subparagraphs (b) and (e) of the Covenant. and the Human
Rights Committee’s jurisprudence in, for example, Morael v France, Communication No. 207/1986. Views
adopted on 28 July 1989, Muifioz v Peru. Communication No. 203/1986. Views adopted on 4 November
1988, and Fei v Colombia, Communication No. 514/1992. Views adopted on 4 April 1995

_121 See the Opinion of the Working Group, at para 24

Ll 1bid.. and “Judging Dujail”, at 50.

& T,

fl.“l See the Opinton of the Working Group. at para 24, and “Judging Dujail”, at 59.

%ﬂfor the same conclusion of law, see also the Opinion of the Working Group, at para 27.

L1 gee the United Nations Basic Principles on the Role of Lawvyers, adopted at the Eight United Nations
Congress on the Prevention of Crime and the Treatment of Offenders (Havana. 27 August— 7 September
1990); United Nations Secretariat Report E91.IV 2 sect. B3, annex, which recognise that States should
ensure that lawyers “are able to perform all of their professional functions without intimidation, hindrance,
harassment or improper interference™ (at para. 16).

I8 N AMI Human Rights Reports. November — December 2005, at para 15, and May — June 2006, at para
B6.

?‘ﬂ}"or the same conclusion of law, see the Opinion of the Worling Group, at para 23.

= Perera v Australia, Communication No. 536/1993, Decision adopted on 28 March 1985, at para 6.4.
2 Arricle 25 of the Iraqi High Tribunal Law provides:

(2) The Cassation Panel may affirm, reverse or revise the decisions taken by the Criminal Court or the
decisions of the Investigative Judge.

(3) When the Cassation Panel 1ssues 1ts verdict to revoke the judgment of acquittal or release 1ssued by the
Crimunal Court or the Investigative Judge. the case shall be referred back to the Court for retrial of the
accused or for the Investigative Judge to implement the decision. ...~

f“l See article 252 of the Code of Criminal Procedure of Irag. No. 23, 1971,

ﬂNowa.k._op.cit. at 348.

365



24 article 3 provides: “No one shall be subjected to torture or to inhuman or degrading treatment or
punishment.”

Elocalan v Turkev. European Court of Human Rights (First Section), Application 46221/99, Judgment of
12 May 2003, at para 207.

29 ocalan v Turkey. European Court of Human Rights {Grand Chamber), Application 46221/99, Judgment
of 12 May 2005, at para 169.

Z1bid. at 174-175.

2 Article 27, paragraph 2, of the Iraqi High Tribunal Law provides: “No authority, including the President
of the Republic. may grant a pardon or mitigate the pumshment 1ssued by the Court....”

—= Consntution of Iraq. article 73.

'_3—-_31:\'2 v Canada, Communication 469/1991. Views adopted on 25 September 1991,

ElForthe duty to investigate State killings, see, for example, Baboeram et al. v Surmame . Communication
Nos. 146&148-154/1983. Views adopted on 4 April 1985, Herrera Rubio v Colombia. Communication No.
161/1983, Views adopted on 2 November 1987, Sanjuan Arévalo v Colombia, Communication No.
181/1984, Views adopted on 3 November 1989, and Laureano v Peru. Communication No. 540/1993.
Views adopted on 25 March 1996. For the duty to punish offenders for State killings, see Bautista de
Arellana v Colombia. Communication No. 563/1993, Views adopted on 27 October 1995, and Vicente et
al v Colombia, Communication No. 612/1995, Views adopted on 29 July 1997,

==L See. for example. Sarma v S Lanka. Human Rights Commuttee, Communication No. 950/2000, Views
adopted on 31 July 2003.

2 Article 27. paragraph 2, of the Iraqt High Tribunal Law provides, in fine, “The punishment must be
executed within 30 davs of the date when the judgment becomes final and non-appealable.”

366



	서론
	Ⅰ. 연구목적 및 필요성
	1. 연구의 목적
	2. 연구의 필요성

	Ⅱ. 연구범위와 내용 및 방법
	1. 연구의 범위
	2. 연구의 내용
	3. 연구의 방법


	제1장 국제법의 국내 적용 법리
	제1절 국제법과 국내법의 관계에 관한 이론
	Ⅰ. 이원론
	Ⅱ. 일원론
	1. 국내법 우위의 일원론
	2. 국제법 우위의 일원론

	Ⅲ. 등위이론

	제2절 국제법상 국내법의 지위
	Ⅰ. 국제법우위의 원칙
	Ⅱ. 국제법 위반의 정당화 사유로서 국내법 원용의 금지
	Ⅲ. 국제재판에서의 국내법의 의의

	제3절 국제법의 국내법적 수용방식과 국가별 법체계
	Ⅰ. 일반론: 적용방식의 분류
	1. 수용이론
	2. 변형이론
	3. 집행이론
	4. 평가

	Ⅱ. 국가별 법체계
	1. 영국
	2. 미국
	3. 독일
	4. 프랑스
	5. 한국

	Ⅲ. 평가


	제2장 외국법원의 국제인권기준 적용사례 분석
	제1절 미국, 캐나다 등 미주국가 국내 법원
	I. 미국
	1. 국제법의 국내법적 효력
	2. 국제인권법의 국내 적용

	II. 캐나다
	1. 국제법의 국내법적 효력
	2. 국제인권법의 국내 적용

	III. 평가

	제2절 영국, 프랑스, 독일 등 유럽국가 국내법원
	I. 영국
	1. 국제법의 국내법적 효력
	2. 국제인권법의 국내 적용
	3. 국제인권협약의 역외적용: 1999년 Pinochet 사건

	II. 프랑스
	1. 국제법의 국내법적 효력
	2. 국제인권법의 국내 적용

	III. 독일
	1. 서설
	2. 독일 법원 및 연방헌법재판소의 재판권
	3. 국제법의 국내법적 효력
	4. 국제인권법의 국내 적용

	IV. 평가

	제3절 중국 및 일본 국내법원
	I. 중화인민공화국
	1. 조약의 국내적 수용
	2. 국제관습법의 국내적 수용
	3. 중국이 가입한 국제조약의 홍콩 및 마카오에의서의 수용
	4. 국제인권규범의 중국 국내법으로의 수용

	II. 일본
	1. 일본에서의 국제법과 국내법의 관계
	2. 국제인권규범의 국내적 수용

	Ⅲ. 평가


	제3장 한국법원의 국제인권기준 적용사례 분석
	제1절 한국의 국제규범 수용 법체계
	I. 국제법의 국내법적 효력
	1. 조약
	2. 국제관습법
	3. 국제기구의 권고 및 결의
	4. 평가

	Ⅱ. 국제법의 국내법적 서열
	1. 조약과 헌법의 서열관계
	2. 조약과 법률의 서열관계
	3. 일반적으로 승인된 국제법규와 법률의 서열관계

	III. 국내재판에서 조약의 지위

	제2절 한국법원의 국제기준 적용실태
	Ⅰ. 인권분야
	1. 헌법재판소
	2. 대법원
	3. 하급심

	Ⅱ. 비인권분야
	1. 헌법재판소
	2. 대법원
	3. 조약의 위헌심사


	제3절 한국법원의 국제인권기준 적용실태의 평가
	Ⅰ. 법형식에 입각한 접근
	1. 일원론-이원론적 구분법의 특징
	2. 국제법의 법형태에 제약되는 국내법원
	3. 국내법원의 발전적 접근의 한계

	Ⅱ. 인권 분야와 비인권 분야의 차별성
	1. 인권 분야 국제기준 적용의 소극성
	2. 인권분야 국제기준 적용태도 분석평가

	Ⅲ. 국제기준 적용법리의 유형과 실태
	1. 단계별 적용법리의 유형과 실태
	2. 국제규범 해석기법의 특성
	3. 적용법리의 구조와 체계



	제4장 한국법원의 국제인권기준 적용의 조건과 방법
	제1절 국제인권기준 적용의 기반 조성
	Ⅰ. 규범적 기반의 조성
	1. 인권조약 비준.가입의 의의
	2. 국제연합 인권조약체계의 구조
	3. 우리나라의 인권조약 비준.가입의 현황
	4. 우리나라의 인권조약 비준.가입의 성과와 과제
	5. 우리나라의 인권조약 비준.가입의 확대가능성

	Ⅱ. 제도적 기반의 조성
	1. 제도적 기반 조성의 의의
	2. 국내법관의 국제법친화성 증대
	3. 국내법원의 사법적 소극성의 극복


	제2절 국제인권기준의 해석과 적용
	Ⅰ. 국제인권기준 적용의 일반론
	1. 국제인권의 연원
	2. 국제인권의 해석
	3. 국제인권적용의 검토절차

	Ⅱ. 국제인권기준의 직접적용
	1. 국제법규의 직접적용 관련 법리적 논의
	2. 조약의 직접적용성
	3. 조약의 자기집행성
	4. 조약의 직접적용절차

	Ⅲ. 국제인권기준의 간접적용
	1. 개념
	2. 간접적용의 특징
	3. 합치해석
	4. 간접적용의 법적 결과



	제5장 법정조언자로서 국가인권위원회의 지위와 역할
	제1절 재판참가제도로서 법정조언자의 의의와 역할
	Ⅰ. 법정조언자
	1. 정의
	2. 영미법상 법정조언자
	3. 국제법정에서 법정조언자

	Ⅱ. 공적인 사항에 대한 법정 조언
	1. 미국연방정부
	2. 시민사회의 공익 소송
	3. 재판에의 영향

	Ⅲ. 법정조언자제도의 평가

	제2절 국가인권위원회의 법정 조언
	Ⅰ. 국가인원위원회 법정 조언의 근거
	1. 국가인권위원회 소송참가의 지향점
	2. 국가인권위원회의 소송참가의 법적인 근거
	3. 민사소송법상 소송참가
	4. 평가

	Ⅱ. 국가인권위원회의 직무와 사법부와의 관계
	1. 국가인권위원회의 직무
	2. 국가인권위원회의 법적 지위
	3. 국제적 인권기준에 대한 법정조언자로서 국가인권위원회
	4. 실제적인 권한의 행사 분석

	Ⅲ. 법정조언의 선례
	1. 국가기관의 법정 조언 선례
	2. 국가인권위원회의 법정 조언 선례
	3. 국가인권위원회 법정조언의 양태 비판



	제3절 국제인권기준의 법정조언자로서 국가인권위원회
	Ⅰ. 법정조언의 국제인권기준 반영
	1. 국제인권규범의 체계화 및 활용
	2. 국제인권규범 해석례의 체계화 및 활용

	Ⅱ. 법정조언의 형식체계
	1. 국가인권위원회의 법정의견서 사례
	2. 이라크 국내 법정에 대한 국제연합인권고등판무관의 법정의견서 사례

	Ⅲ. 국가인권위원회의 법정 조언 형식

	1. 국가인권위원회 법정 조언의 모습

	2. 국제적 인권기준의 법정 조언

	3. 표준 모델




	제6장 법정조언자로서 국가인권위원회의 활동체계
	제1절 인적역량 강화
	Ⅰ. 내부역량 강화 방안
	1. 국가인권위원회 조직 편제의 체계화
	2. 교육 및 훈련 프로그램 강화

	Ⅱ. 외부역량 강화 방안
	1. 전문가 확보 및 연계 강화
	2. 전문가 활용 방안


	제2절 물적 역량 강화
	Ⅰ. 내부역량 강화 방안
	1. 현행 지식공유기반 활용 실태
	2. 지식공유 기반확충 및 활용방안 모색

	Ⅱ. 외부역량 강화 방안
	1. 외부단체와의 연계 및 활용
	2. 협의채널의 활성화


	제3절 평가

	결론

	부록 Ⅰ 외국법원판례
	부록 2 법정조언예시

