A1 H7|Fe] 2ol {3 A
2a 2 Avy A8

Seminar and Lecture for Domestic Implementation of International Human Rights Standards

(Dr. Eibe Riedel, Member of Committee on Economic, Social and Cultural Rights =%)

© 7} d: 2008. 3. 11. 232X ~3A|30%
— The Prospects of Attainment of Economic, Social and
Cultural Rights in International Society

© A"} 2008. 3. 11. 23 3A]10E~5X]508
— Implementation of International ESC-—Standards at
National Level and the Role of the Judicial Branch

2008. 3. 11.~12.

o‘vﬂroiﬁeh g

. L= e



A AFB] o A 2] AFE]E A E A TH(ZFOARFE) e 1

. The Prospects of Attainment of Economic, Social and Cultural

Rights in International Society(lecture, Sdam) s 17
DAL AT AP0 o38F A H|LE T Q. s 33
DAL AT APHE0] (A H| L} KFE) e 37

. Implementation of International ESC—Standards at National Level
and the Role of the Judicial Branch

(Constitutional Courts and Lower Courts)(Seminar, 933&) = 55

AFE @D AR G AL EEE D R e 74

CAAA A S A 2 Bad Ao I A TFE e, 99



A~
A A0 ArE T AE A

Eibe Riedel



FANE A AE A AR A

Eibe Riedel

1. 19489, & zhele] #Eslar ofghzQd AlA tidoz I sixa oA =
19201t 30 the] tha st 22 AlZbg A13F 917]9] o go A BlojuA] R
AEjol M, A AEAELS FAATUN) FAo] =g o] da, ZE )9
o ol ZEHoT P E

dalr12 24l

o
)
o
!
r o
M
lo,
b
r =l
X
f
foi
il
o
rot
2
¢l
tlo
o

=)

2 A 7HRY F8 5% = H3-A|(peace keeping), 21HEZ(respect for

(|

human rights), |32 o|Zo] & 7ide] ¥3H A% ZH(social

progress)9] A#E 3 FHHNLH, UN a4 A48 A6GdAH B upe}

2ol AA Hat FAE s AFEZH FHE2> A&EsA FHeSAIT JddF Tl
)

F840 % o *7

o

i

ok AT AEstA =, 19483 AAIJAEAA(UDHR)S owe A7t B
FEojok = AE JNFHORE HoFd AR EE AAE, AL
A, 34 Aot 3, AN =dEe B AWE, AAF W27t 23y
of vt a2y, TR IS 759 e o] FHE <3 Aes
= ol@st= "ol FeE ol FA 3 EAh old §ely

20d0] B Zzlomn, 19660l ol2ejxok “AAH, ALEH, &34 Aol A3
= A7+ 2F(International Covenant on Economic, Social and Cultural Rights:

ICESCR)"®} “AlW1&, AXZ Ag]o] A3 A+ (International Covenant on

I 3



Civil and Political Rights: ICCPR)"¢] UN Z3Jo|A A=A o] Ads
o @A EBrEA FEAH(covariance)o] AlA Q1A A A(UDHR)ANA & &4 3}

AqE 1960t o) WA ARolMe 2EEAL, T A F Jje] ¥R gfefo] A

Hl
AN
N
if
)
o,
T
e
v
=
i
ki
o,
HI
e
flo
o,
Y
4
S
>,
St
)
g
e
o
i
o
rx
fols
QL
38
)
o,

T OqroRe 1 ddojol] QoA E BEFHoZ zo]lE RYEd, AVAT HXAY
Afole F2 “BE 2A7Hevery human being)”, “ol= F+% ~ &th(no one)’,

F(everyone)”, “EE Al (all persons)” 9 XS AFEEO M o] JFefo
deHo e AYe B oA AFFeE A& Jteds Yulsta e v
ol AAD, AEAE, E3do] tEidE “QAsE WA (states  parties
recognizing)”, “EA3t7] 93 =3 rh(undertake to ensure)” T3 o] EA
O A do7b AR EIL Jlom, B3] He4d dFo=E 4 e ok At
Fol B A2l HE Ae duirsd xA ‘ZAE AFES wad
(undertake to take steps)”, “&-8& 73 A HdFHto the maximum of its
available resources)”, “?1¥st= Ao A AAS FXZHOEZ @47
&l (with a view to achieving progressively the full realization of the rights
recognized)” ¢} o] AT AMESHA] 2 AAE 23 Y. o] s
Ao A, 20417] FRES] =R 7tES AATde FAbo AHF A0 WA o7&
gk gkl ARS| Ao TR A )] WA

j&

22 ANGORA o] ftefol

S8 QY] Aol ) AAeNA o]Y £X7h Dasin &

oA <l A AFNME “A7|HY A (self-executing)” L “BIZ}7]F 3P 4
(non- self-executing)” Z°F oF&+= v 4 (Anglo-American) 7l'do] Bol A}
SE Ak 2y, 19760 T qrefo] R E o|F2=, B2 WL AUtk ¥
A7A, 19270=¢] UN 3= FolA 24z 1570=3 16078=°] 9 ks 75
g e ¥ FZ vEIAT. 19870 I3 AR A, A8 A, 7314 A

41 FARJNA7IES ol s e =3 74 2 Alvvt



£1993] (Committee on ESC-Rights: CESCR)'& o|F& ZAd] AAZ Az, Al
37 Ay 2 w3b4 At ARE dd 2 AR dgE 2Rd 4353
o|7} O ol AAIY AA s whFea UA Fes HAFE H AEE Al
3 AqUAE Dot fkth 19939 Bldly MAIRIAS] ¢ (Vienna World
Conference on Human Rights)ol|A] #H3s}A AAgE nie} o] ZE Q@S 11
Aol BAHo g AAZ, a4, 314 dejolE, ofyd AIRIH, FA2 defo]
ol AFA0E AL 7hse e T Ao, Aol PR
7bestith o]y 3t dsks dFel Fa, ASAAI e o] Fl AT 4]
] 9= (General Comments)S &3l, @A HA o FE J&star, <y 4

=
o 7o Qo] Holw ARe] AU FEAL FRsgc

oo

o

2. AL ES L3 e A 2715 H, FAE EaMd] ik A A (concluding
observations)E &, AFS AR A2z (D3o] & reFe & olsiE sl
53] SastH & e 7ek £2F ZFe 7714 #Ad = AeE Hojop
drpa ISl AWt v B =8e 7|2 stk dAH 22 S A
gh(take steps)”, “E& AAg F(by all appropriate means)’¥ 2 F8 F
AL PAEOA S4HR 2E o)Fo] Wok sk oFE BEe F= Al &
7140]al HAHQ dds Sstar ok a2, CESCRS & JrefolA o

=
=
e ARH A7t AEHoE Wrge) s HEE S Qe AP SHo]

A4 Qlo], obF AlgE Qo] o] stool = 54 &
A dES A AEst stk ol¢} #HEste M FaF o EA,
WAt A=, & TFeF A2z (23] o HxpE xS = F 3
& 2 9 EF(resource-dependent)©]| A 7] wjEo] BRE GAFEO]
F7Fe] =aE E0lA] ¥aL o3 ety AR ow 3= Ad 2007 A
2

Hog F ok 2FEC] YuE A UEE TAEEC] T4 HA I

N
i
i)
k)
®
>,
ofl
>,
A
rlo



4 g%, & BE AF 144 gz 0@ 59 A2, N2F FAA 2 T,
2, QA4S AR, JEag 5 Rgstelo} drin T3

Avke AR £Ed 4 9937 A8 Bad olsh g B4 x4
o

5, =, “AE A (survival kit)"E T7P7F RASHA|] £l A4S, A F

£ 4
3
£
[JO

o} CESCRS X3t A ] o] A (ESCSOC) AYellA WEsHA & = =0l
olggt HATHL WUAEF sty dHS WE FOE, UL F qrefel s <
Ae AgE BASHA E3 Ho 23S F= Y AW (violations approach)
Hoes 293 2345 H2 A °olF F Ates LSS vE
o= gty Ad 4 d 7k 3= olg WHs dHAA

o Y39 Hag & uf T FA=ol A= AFE 4 A=E vGsi=
BAT g e B 2

it
o
ft
:?L_"
inj
o
=)
(o]
N

W

2, Wz AAD, AR D 2l U Fud, uF 96 Al 2
Aea g SN Afgel AY v S oa) 4EHE 4% 993k
A aiRE NS Feke 54 oRh g 2B A4
o a2y, ol wnA =B 49T A, 44 g done 49d 49

g ATon, oed A PATol AFSHE A7) BuAd B

3o

3. HAA Aol Ne 7EHoR A kA F3 ol A F (a) AMHA,
(b) ZAMHA, (0) AXA ZUHE B2 383 2 4 JSS dojiE o =
ot UN 2RdolXe, 4 EAPHE 2eUg3) g2 RUEY $4To] A
ek fd, okZest, wF e A AdelMs, AP BUHZ 9

ki o]

o] Wi HAERol A oot A2 AR A Hol=, AAIHA

6 1 =AdA7IEe] uola s e 2% 74 2 At



§ AP REE vhsel 94 gtk gU1HoRE, IAYAARLTL e
SAE Aol BN 2R, TAAAARLET APl 19Y XS F

d7lok @ otk 2doEE, F/hE0] 1HF TLHA BUHY £33

o

—4

M= 2 Ak 2az & Ao I7b7h AAA] sh= “alf @G 9 (domaine

réservé)’Ql =71FA EAE A A= 7] wEo|t).

4 WA, ok oRe] olale] tid XA wolels +9e Fal mUHE

E Aol 2549 At A 7Y (F 7 2 o) Ad xoF FoA] 40
= FAPHAQ N A AX}H(individual communications procedure)E Fil )

oA, o] Azl 9 A e MIEZR TAAE o] TH AL IS
A7 7 dor a7 L3 2 Al os A7 oo thal =7FR LA
¢} FLA EAHsHA Ao BEZAOo R o] Axl= qrefe] FAF fAuk AL
s MAstE F7R 3 Axe & 4

A <1@o)AFS) (Human Rights Council: HRC)E AF-zZHuls =3 ICESCR
A AGME dee s AFst gom, I Zete] &3 49 A= o]
A HRCell, Z28)al YA A3x F3ALIE AEHar, do] X254 =499,
AARJNALD 60Fd 71dell B F3|7F dejoga HFEs 2008 d 1289
AestaL, oj&x F ek EFol tial oM7L vt A "ok A 5dte] 2
1 =90 wlFo] B, o]y o

0]
ol
rlo
BL

9240] gl Ao meld
5. 01 gkl sl FASA e FE AT, T e dal 2 A Aol
¢ Bast doka Bk

g3l o] Az Aol U TLHA AP P A go
ol ¥ el WE Felsh AdgAe] o3 14 B4E B AY 5 3
22 drjshe wry, WREel wEW Frtollle HAW FPse] FrhEe] A

g ole] A7l AR Bgel B & Qe Vs aF AR Agdng 5

I 7



= @Y E A $ e “AUrts(a la carte)” = “AFAE 9 (opt-in)"Y “AF
SFHi A (opt-out)” ) AAHE Az eta ok 2y, FHY Bl s, 13
el HEHS 58399 196199 484138 A (European Social Charter)-2
AfHow FH7IA HIE BAS AL, ol wt 7PF Fadk dAg BA
o] FAt=Y HE thideA ALEe do] dubF ot} olH3t A=rt =94y

|

UG FAolE, PATE] UFE ARl o) o we delE 49T 7
ot Fgol AVHAA, A 18A dodth PATEL Hzol &AW
FEA DTS B U olge] Aol YTk A4S A Rahe A GFo)
£ A, ARA A7t oW Aolde AL BAAW, Az 9% 4
gute] AFHUL MEAL AP 527 g3 26 A9 HEshe Ao
Frhe 24 UTY 2 ole A=A Avh A4, ZAH, Ad, 258 1
2o} pastel Il AT FUAFAG] o3l A9 AAHA T agw
HAel eEgels, AYE FUAIDR] TS 87159 WeE 710
23 gk

AR 2 A8 Open—ended Working Group: OEWG)S 7iQ1EHF &4 EAE
I A A §E AR EAlel AFE AFE Defsidth fJeE 17489
7heAe 2008 2¢ TAAAR AP Eo]l i e AJEE FAE Jd70]
ghe Jiddl 2FEA HAS AdYgGMde Ee I AR 98
(exhaustion of local remedies) ¥ &4 sjZ2d] R #3t AFZ Z3JE0|
¥32 Aoty oJAXHAHHHCEDAW)Z A@L]L3)o] o&f AA=H1 e
PAl ZAEL AP0l 2FHAY, 43 Axrzez dAZ + 3

2

81 ZAANA7IE ol s e 23 74 2 Alvvt



7R QA e =9= auA gol JFEA otk dAAdd]= o] A

A7 AT AL Hol A3 gk Ao 9]

;sz
ﬁ 5
N
®
)
s
)
x
rr
b
us
9

=oe PAEECl A= qrepd RS o= d 3o Y4 TIE
(standard of reasonableness)¥ QA= AFA HF=o] Aok I 71Fe
&, AEALETL b APl Adse Wl s FAkel Hade] A
e Fofstar slom 993 QAL dsshe AHor dAb=e AHH Hdds

HAsHA = e Ads Andith Jddd= Fe4 v TIes HEst

—_

71k shan, A AL YA A9 QAL dBAE T,
Ak A= egAzE Eashd ol d WAos HEd Aolgtn AFH]iutd] F
oAste 7S AHAA ot

obA7AA = ICESCR A2z (D@ A7 = IAdHS A9 A=
=oe] 2ol H1 Stk ALEAFES EAZE Az A F7HEe] A
BB A7NE F =S Adsta Jhssw Su =717 Z)E d 9

AuolgAe] Ba G174 el BAG gL T oFEE =9 Fo 9o

u, 20083 44 HF AElel 1o} FA X FojEo] HA= de Aot

6. A AAZH 2ol M AAH, AH3F, £314 A2(ESC-rights) 2] ©]3 d&=

gvinwy, 97 A% AT 5 gk



(a) Be Jd9 BAAdF 544 dsirds o ol ooyt AVIHA &=
HATE AA =7ke] 2/37F ARA rekat §A ALE A qreke] oFE <
A A, e Z2oF AA9 7les FF5ote M2 Aol H/iE o
AS7HAE HAA A 7IEo] #dFA AR dFE 7% doH, A=
& Q@A E = oA 9 AFH ‘RHZA Y HIl(Universal Periodic Report)
Azs Tl 23 JFS A AR Holw, Tgjal 7|Ee 1503 AAE
Mt HAS o] 2R d@olALE] AL os) AHHES o
BE T7hE, 53] obA7HA] UN 1 2obES HIFeHA| &L 373 9438

A TA 29 B AR dAErte] o] & 7bed bl I RUEE

(b) =7t A= &5 A3 Ao & Fiolth. dA, CESCRY &%
Wajo] b8 MAHE HAgo Ak FFols, FAE Harxo] i de HE
o o] e FAAlel vk 8] g% Fstd Aot = FA=ES A4
3)9F @t 4~6709 F& FA ToFes FHALE tFolof sy, o] Fole
€3] Ao dizt GAlA Fo B4l Foprt 2 Zlojh HE3h 3= A
o] o] Hal i 7IZbell o] FolX A Aare] ths oEA thA =A
<9 5 A el v5 AAA] A eE s AAE Aod. B4
o2 Z7}R 1 (country rapporteur) &2 E#= 9 1210], o)A njetd F
8 o olfrES wF7| Mo, ZAkE diidd tisE AARY 28, 4
A7 EE T8 ol R BRI AA TR AAN GAbE oY
o] -5 gt dAo = o3t olEd dAle] EA 2 7| AA ok

J

of

a

© EF, A= ANEW A4S RS A glo), U RE o}
Aol e AR A0l ABF Aotk AW ¥ A 7, AAE 4T, 0,

B, A9, FUBE, AGANAD QDR He), 2§ 2 ARG o

101 =AQA7IEe ulolal s A% 2% 72 2 Al



S 2 QYFeT olyg}t A RuME ZAAdste FA Y AE AETEH A
WALE] E3 Aul=go)| sl W e vkt B 3 X (parallel or shadow report)

g AT 5 9E NPTENA AN 5o Tk FEA] Aok

EE, HEAOZE BHY, olyst dil=ge F4Ho] glal A A5E Qe A
Hl(persuasive authority)E A'd Ho|th. T}, 193 A TdA = 19

4o Auh=golA A4

o] et AR k=gl 7143 HES gEu Yok YhERe HE
! -

i,
N
M
o
)
=
>
(o
il
12
ofo
ol
rir
o,
o
o
%
-0,
B
ot
>
Al

(d) A¥#(specific) W= 9o, H5 FUAT} olsrss HFc EEF
(generic) YW= E =], UNA 433 =35 28 4o7d, UN 7179
ojgk AAZA AAZF ESC dgo] A&l wXe FFo] #Hg =3 (GC Nod)
A2l ottt Y= AAI PR E AF hARFALE Aol F
712l B9 E&H 7 Hrights impact assessment)E AAsto]of iy @ 3%
o}, QA A, AR o)A ksl Al A9 Y 3] (sanctions committees) S
< ICESCR®] dg 9] wfolArt, drbog hdugolats|zh yid A4 A
3)2 qrefe Id=ol7|® & =7te] dEER AYsta 7] wEel o =7}
AA ¥ 2 HHst FHEAGO|ALS] WMo H=H JTd dis £AE
A7 4 Aok 1A ds]e Fgstal Aok olgtAe] tigk BA AAEX|7H

10d Ft AEHL o= e o3 AAl A= s A4, ofs B =<l9]

o
=
H

-

o

I 11



YRS AASE A W g B wzkle] BHS A B RAA, FoF
Aol WE oleldt Al AL FF A 21 ths) EY JFS v
Aoz Bk

o
N
o
of\
ko
ol
e
rE
)
0
(@]
=]
D
=
=
ko
rr
Hl
ML
.L/
=)
(@}
w0
(/J
O
=Y
=,
j=]
©
ne
2=
(i
o,
flo
N

e o] BAE Ads sty AASGon, T AN He) Qe =
= 245 W mgol Nt A5E AUsE Aol B5sAch P on
g olsfste o QoINE Y gTe FF P ARHA BHo| Pas

o] qrefFe] Al #
(facilitate), 7} (promote) 2 A& (provide) &F)Z FAISHA FEEHo] Jdom,
olf gt oFo g "3 AxE= IFF ot EF oF = EUHHSIO 7t
d 8olg Aeg, AUt A717 W A (self-executing) %ol siFst7] w0l
o B35 e W2 EF NS rRRVIAIZ AR B A oFE
< 53] ARS|AFFICESCR) A2z (2)F3 3329 EaA 9 HFH A9
#dsle] agjsie}. o3 ojF+= WF-Fo| H|A7]F 8 A (non-self-executing) 2]
Fo} o] REoM= AF A=k 2 Zzadma oy} Ve HEH B A

2 239 ol e 243 ALEo] Basith

(A
o
e

FEZF(respect), B3 (protect) & o] (fulfi) 9 F (=X

m

2375 8

oA FZF(structural), ZE A 2 (process), 23 outcome) AEE 1}
o a8y, ole 49 P A gAY Bolg /i Uk 5A F8 AR

A ZEel WARaE Agsld sty wAow A



L5 sfoof gt

Aoz on e #WiAvt=art AYE F JY=EF, JdudIe EY HAt
(procedure of scoping)E 7N Foll Utk o] Axfel| &3] FAl=ro] Aelst |l
np=o] A4 o] =4 HH, Hog HEZ|H NGO 2 7|et #AAY AEZ
z9e o) FoE wWxviaE 7] AR 7B 247 " gL WA
© o 29 Hrt SAEA, AL}t HES S8 dold wixvut=o A
TE ARE s B A4 RE QARG dis] ol#d IBSARE

o}

(indicators), ¥l X]7}=(benchmarks), E2](scoping), & 7Hassessments)) AxE 7))
Wehe o] FaE o zok Adlkd dis] 12 =& 1471A]9] #dge] #
stel W AP 50 o MREAQ AGrE AA ",

3 7HA] oS Eo] BEAH, wSHo T3 A13F9} BHste E&)E (literacy
rate)S A3 P FojdE WxntaE HAZ Aoz JpAs BEak HAA9 A
Aol &8 Ae =7F A= A=Y HAvAE 0% A 95%E A3 v,
k9 AR A &8 A= =7t Be "A 3 E 60%00A 65%2 A3 Th
3 Ak w7 BE 62%° E=etd o AAl £ FoAME g A

7} A 93%°] ol2HEx

23xs daa Rdoia v w2 Ao wal

f
4
H

A
A
>,
=2
=
o
ol
ol
)
r o
ot
N
=
il
A
rr
jn
L
f:"
oy

=3

’

al
AviAe oldeA Ed U400 AND Af, 71 ADAle, HIV/ADDSSH 2

o AGY, T B4 wE TP R AT LA ANHE" 829 By

ofj
i

IBSA Ao w2}, GASE A=lM 9 515 DA X9 olfE
3] Argstoiof shvl, A7t FAE ] AAE ATl Bl fs) o] of
L AEGE vs 5 bed AR S7iRINS ZEUFID 4 A "
A, IBSA Axfe @A 44 yd B 7 ol oidehe Ae wAleted

of Btk 198 dste 4

o
.
o
rr
Ku)
il
r o
i
riy
i
i
i
o
et
4
ki
facs
o
2



213k IBSA 552 HiEbE QL Zlo] ofym, xof AAIe}t JAl= 3] H& T34
¢ =95 A A3t

7. AR HEH =L ok o3 5 oY gFdA HIRHe oy
AFHaL AR AL YA3= AL A (sustainability) # 7Hd-Add #gE Bt
FHAS FAE UF7] AlFeIHer, UN9 ‘E2¥ FHE(Global Compact)
=99 ‘AjHd AEEE (Millenium Development Goals)'o] @gt3=o]  sidke)] <l
of wAzA9 FA 2HE Fi Ut} ol oEY Fdre, QoA
2 I AR 71FES 2ol ueFdE FEAA BFA L V= sHAINE AR AT
k9191 3] (Committee on the Social Covenant)= dA |2z (1)) ol3f o]z]st

olfFE 53 IAEH 3 A #dsta] Fr|How HESA 3o, o] 2%

rr
i Ho
op
rot
H
ay
kv

o] FAIF T AY) FAEE WAL A= FAR 27 T A LS Al

R AX Qe FASINAE WAF WA Rk B o ols

X
g&ﬂ
o=
als
o
¥
QL
N
i
rot
o
e
Bl
o,
to
)
ol
QL
2
_>;l_'4
N,
o
kl

& AX7E AR, 24 AR ARl iR AEA HIHE AL A1

ARl A 2 WA doHez 542 Aotk

UN 49 30 8 Hi& T Ul /M H=4 H3(positive peace)] F
8 2AYoE BTt AF7HAE FEI BALS 7]2o]A] 3 Aol Apo]
t}. Johan Galtungo] A& 3 ule} o] AL /i T3 o] =4 H3leo %
Aol vt A i, AF4 HEl AAY FAle A3 BAgE 5 gl AA2
A o] 2 whdgl 14070] He AY B ARG 79 40| o]F FHIH
L3 ol APZRYI|FE ¥TE BE UN 7|97 2o g gdsor & o



27}

o

|

=

Aoz HQIth 17

b @b

°

39

1 ZA4, AH814, &34 A

A, AA|Hoz He old

5
7 2

°

7

SHAR 273

=
7R 3R

=]

=7 =
y 1
T

-

5t

°

=be

=
) .

=7k ZYE P <

17} A A=

1t

oM o]FHTG ¢

ofell A <]

!

=]
RS

ijj
o
or

N

ioh AR T 2

T

k)

o] o]Fo] o}

o JHERT Fopilld WY s}, T oz, APHA da

5
R

A

il
pil

oV

15

University of Mannheim

Prof. Dr. Eibe Riedel, LLB. (London), A.K.C.



A——
['he Prospects of Attainment of Economic, Social

Lecture at the NHRCK March 2008
Eibe Riedel



The Prospects of Attainment of
Economic, Social and Cultural Rights

International Society

Lecture at the NHRCK March 2008
Eibe Riedel

1. In 1948, severely shattered by the cruelties and brutality of the two World Wars,
and still feeling the repercussions of devastating social crises like the Great
Depression of the 1920-ies and 30-ies, the world’s leaders, joined in the newly
founded United Nations, decided to lay the foundation for the universal protection of

certain rights fundamental to the life of every individual, known as human rights.

While the United Nations was set up to address three main targets and purposes,
namely peace keeping, respect for human rights and social progress, later captured in
the notion of development, and quickly detailed rules for keeping world peace, as laid
down in chapters VI and VII of the UN Charter, the human rights and development
agendas were only briefly referred to, and only later assumed greater significance. In
relation to human rights, the 1948 Universal Declaration of Human Rights (UDHR)
outlined in brief which rights were to be guaranteed. It contained a full list of all
economic, social and cultural rights, plus all civil and political rights that had been
discussed in the literature. But states could not, as yet, agree on implementing those
rights in a binding treaty form. That took another 20 years, until in 1966 the two
Covenants on Economic, Social and Cultural Rights and on Civil and Political Rights

were adopted by the UN General Assembly. The unity and indivisibility and
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covariance of all these rights, still present in the UDHR was, however, lost in the
cold war situation of the 1960-ies, necessitating two separate Covenants. Western
states strongly believed in civil and political rights, Eastern states and later many
developing countries favoured economic, social and cultural rights. The language of
the Covenants differed in part, in that civil and political rights usually spoke of
“every human being”, “no one”, “everyone”, “all persons”, indicating that the rights
detailed in that Covenant were directly applicable to everyone, while the esc- rights
were couched in much more indirect language, speaking of “states parties
recognizing”, “undertake to ensure”, and above all, in its Part II on general ideas
serving as overriding principles, used the highly ambiguous and vague formulation
“undertakes to take steps”---,”to the maximum of its available resources”::-”with a
view to achieving progressively the full realization of the rights recognized”, language
which was not used in the ICCPR. From this, commentators in the latter third of the
twentieth century concluded that the ICCPR imposed direct legal duties on states
parties, while the ICESCR merely proposed indirect legal obligations, needing

implementation steps at the national level before becoming fully operative.

Much use was made in the human rights literature of the Anglo-American notion of
“self-executing” and “non-self-executing” treaty obligations. But since the entry into
force of both Covenants in 1976 much has happened. By now, more than 157 and
160 states respectively, out of 192 UN-member states, have ratified the Covenants as
binding legal obligations. The Committee on ESC-Rights (CESCR), set up in 1987,
has since then spent a lot of time and energy on showing that the original doctrinal
differences of esc- and cp-rights no longer reflect the human rights situation in the
world. As the Vienna World Conference on Human Rights of 1993 clearly declared,

all human rights, be they economic, social and cultural, or civil and political in
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nature, have directly applicable content, capable of being applied directly in member
states. With this philosophy in mind, the Committee on ESC-Rights (CESCR) has
subsequently produced a number of so-called General Comments, which outline the
legal obligations of states parties, emphasizing the directly binding effect of at least

some parts of each of the Covenant rights.

2. The CESCR, from its beginning, has taken great pains to explain to states parties
in its concluding observations to state party reports (now over 200), that article 2(1)
of the Covenant is of particular importance to a full understanding of the Covenant,
and must be seen as having a dynamic relationship with all of the other provisions of
the Covenant. The key passages, referring to “take steps” and “by all appropriate
means” sets the table for long-term progressive realization without burdening states
parties with immediate obligations of result. The CESCR has, however, always
stressed that while there are undoubtedly some aspects of the individual rights
enshrined in the Covenant which realistically cannot be fully realized in a short period
of time, all the rights mentioned in the Covenant do, however, contain elements that
are of immediate effect and must be honoured by the states parties without delay nor
restrictions. The most important example in this regard, inherent in each of the rights,
is the principle of non-discrimination under article 2(2) of the Covenant, which each
state party is capable of implementing without further ado, because it is not
resource-dependent. As a result the Committee, in its constant practice over the last
20 years, has insisted that states parties, in order not render the Covenant provisions
devoid of any meaning, must at all times guarantee the minimum core obligations, i.e.
essential food stuffs, equal access to primary health care, basic shelter and housing,
access to potable water, work and social security, and basic education. Any failure by

a state to guarantee these essential prerequisites for leading an adequate and dignified
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life, the “survival kit”, automatically amounts to a violation of the Covenant.

In looking at the state party’s obligations, the CESCR from the very beginning has
taken a country-by-country approach, avoiding misleading comparisons with other
states. As the state reporting procedure foreseen by the Covenant and the ECOSOC
resolution setting up the CESCR closely envisage, this approach follows the
philosophy of constructive dialogue, believing that more can be achieved by this softer
approach than by a violations approach, focussing more on states failures to guarantee
the rights recognized under the Covenant. Over the years the Committee has refined
this method, and in its concluding observations details concerns and recommendations
which reflect the degree to which the state party in the opinion of the Committee has
met its obligations or not.

Sometimes, however, when gross and massive violations of esc-rights have occurred
and been reliably attested, the Committee has called a spade a spade, and clearly
stated that particular Covenant obligations were violated. But these are relatively rare
occasions. Usually, the constructive dialogue approach has yielded measurable results,

reflected in the next periodic report by that state party.

3. It must not be forgotten that at the international level, basically three types of
implementation procedures are thinkable: (a) judicial, (b) quasi-judicial, and (c)
political measures of monitoring. At the UN level, only quasi-judicial and political
monitoring at present is used. At the regional international level in Europe, Africa and
the Americas, judicial monitoring was instituted and has produced a rich case law. In
some world regions, such as Asia, no such judicial framework exists so far. In the
long run, an International Court of Human Rights should bridge that gap, much as the

International Criminal Court did for international responsibility of individuals. It will

221 FAQAANTEY] oS 9 24 24 L A



take a long time, I submit, before states will submit to such comprehensive
monitoring, because it cuts deeply into their hallowed “domaine réservé”, the state

sovereignty argument.

4. Instead, monitoring via the route of political discussion of the implementation of
the Covenant obligations will remain the order of the day. 4 out of presently 7, soon
9 special human rights treaties also have quasi-judicial individual communications
procedures, whereby individuals and groups of individuals may bring their grievances
to the relevant Committee, and that Committee then analyses the complaint by the
individual as though it was a state report. The procedure, in essence, is an

individualized state report on alleged violations of the Covenant.

At present the Human Rights Council (HRC) has entrusted an open-ended working
group with the elaboration of an Optional Protocol to the ICESCR, and it looks as
though its Draft may be adopted in April of this year, then sent to the HRC,
subsequently to the Third Committee of the General Assembly, and if all goes well,
the General Assembly will adopt the final text of such an Optional Protocol in
December 2008, in time for the celebration of the sixtieth anniversary of the
Universal Declaration of Human Rights , thus finally bringing both Covenants and
Protocols in line. From the discussions over the last five years it looks as though this

time-table is realistic.

5. T cannot go into the details of this proposal, but a few remarks on the contents

seem called for:

The Committee has strongly argued in favour of a comprehensive approach to such
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a new procedure, meaning that all rights of the Covenant can be raised in a
communications procedure under the OP, while a number of states, mostly from
common law countries, have favoured an “a la carte” or “opt-in” or “opt-out”
procedure, whereby they can pick those rights which they would subject to the
individual complaints procedure and those which they prefer to exclude from that
procedure. Experience gained in the FEuropean context shows, however, that the
European Social Charter of 1961 which allowed such selective approach has resulted
in a patchwork ratification practice, whereby the most important rights guarantees
usually were excluded from review by states parties. At the introduction of that
system it had been argued that states parties would, at a later stage, opt for more
rights under that Charter, but this did not happen. States remained at the level of
their initial pledges, and no more. To the uninformed public, the impression was
given that economic and social rights would be adhered to, while in reality, only
some rights were accepted. The argument that it would be better to allow such
selectivity to get as many ratifications as possible was too high a price to be paid. In
reality, the domestic status quo in relation to esc-rights was hardly ruffled by the
European Social Charter. And even now, the Revised European Social Charter has not

brought about substantial change.

A lot of time was spent in the Open-ended Working Group (OEWG) on questions of
admissibility, and on the question of whether a collective communication should be
allowed. That option was dropped by consensus in February 2008, as covered by the
notions of “individuals and groups of individuals”. The OP will contain elaborate
provisions on the exhaustion of local remedies, and seeking friendly settlements. Interim
measures, as practiced by CEDAW and the Human Rights Committee, could either be

included in the Optional Protocol or left to the rules of procedure of the Committee.
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The OP will also contain provisions on an inquiry procedure to respond in a timely
fashion to grave and systematic violations. It looks as though such a procedure might

materialize for those states that specifically declare to accept that procedure.

Not very much discussion was spent on inter-state communications. It was pointed
out that the Human Rights Committee has never used this procedural device, and at

the regional level only very few, but marked examples can be found.

Much discussion centres on the standard of reasonableness and state parties’
discretion in fulfilling their Covenant obligations. The standard of reasonableness
implies that that the Committee leaves a margin of discretion to states how they
realize the Covenant rights, and certainly will not replace the state policy choices by
the Committee’s own policy preferences. All it can do is to apply the standard of
reasonableness and proportionality, leaving the concrete decision up to the state party.
The Committee, in one of its statements, has assured states participating in the

OEWG that this is how it might apply the OP, once in force.

Much discussion is still pending on the question of international cooperation and
assistance, which is referred to in Article 2 ( 1 ) ICESCR. The developing countries
favour the set-up of a Fund to assist individuals aggrieved to bring their case, and
possibly to financially assist states enabling them to set up human rights institutions and
other infrastructure measures at the national level, where that is not yet implemented.
As contributions to such a fund would be voluntary, and as there are already seven
such examples in the human rights sphere, not too many difficulties are foreseen in this
respect, except perhaps the fact that on no account must a state that has been found to

have violated the Covenant provisions, indirectly benefit from such a fund.
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Other issues, like the questions of reservations to the OP, are still under discussion,
but should not pose an insuperable stumbling bloc for the adoption of a text in April

2008.

6. When looking at the practice of ESC -Rights realization at the universal level, a

couple of trends are emerging:

(a) The universality, indivisibility and equality of all human rights no longer seem
questioned. With three quarters of all states accepting obligations of the Social
Covenant alongside the Civil Covenant, a new situation has emerged which will shape
the work of all treaty bodies. The minimum standards of human rights by now form
part of customary international law, and the new Human Rights Council is likely to
strengthen that argument with its Universal Periodic Report, the UPR procedure just
begun, and the development of the existing 1503 procedure, under a different name,
as a procedure administered by the new Advisory Committee of the HRC which will
continue to embrace monitoring of all states, particularly of those that have not
ratified the major UN Human Rights treaties, and for whom strictly speaking only the

so-called Charter-based procedures are available.

(b) The state reporting procedure will need a lot more of reorganization in the
future. At present, the working methods of the CESCR are being completely revised.
In future, periodic reviews of state party reports will need stronger prioritization, i.e.,
states parties will have to focus on 4 to 6 key problem areas, to be agreed upon by
the Committee with the state party, which will then represent the key areas of
concern in the dialogue phase of the Committee consideration. In addition, the

Committee will begin the dialogue with a more structured approach to follow up

26 1 =AQAANFY] Felds 9 24 24 L A



questions, how the state party has dealt with suggestions and recommendations of the
previous reporting cycle. Probably one Committee member, usually the so-called
country rapporteur, will begin the dialogue question time with the delegation from the
state party, before the key area issues identified before are dealt with. Naturally, all
other issues of lesser priority will also be covered in the report, but will receive

much lesser attention in the oral stages with the state party delegation.

(c) The Committee is also rapidly developing its general comments, so that soon
there will be detailed interpretations of all Covenant rights. In the last few years, the
Committee has adopted such general comments on food, education, health, water,
equal treatment of men and women, intellectual property rights and human rights (
authors’rights), right to work and social security. Several other general comments are
in the process of discussion, amongst them on non-discrimination, and another one on
cultural identity. Other specific rights will follow, such as on family rights and
scientific freedom, and on the right to strike. These specific general comments have in
common that they endeavour to clarify the meaning of certain Covenant provisions,
serving as interpretation aids for the Committee, but also for the state party’s
governmental experts drawing up the periodic reports, and also for civil society, most
notably for NGOs who can shape their parallel or shadow reports along these general

comments.

Legally speaking, of course, such general comments are not binding, but merely
persuasive authority, yet in the Committee practice that lack of bindingness has not
detracted from the usefulness of these general comments. States generally tend to
apply the criteria developed there voluntarily, and the dialogue with the state parties

usually follow the patterns laid down in the general comments. They are standards
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which may be applied, but legally need not be applied. Therein lies their intrinsic

value.

(d) Apart from specific general comments, there are also generic general comments
which address broader issues, such as on the effects of economic sanctions imposed
by UN bodies on the realization of esc rights ( GC No.8 ), which caused quite a stir
at the United Nations. The Committee demanded that there should be regular rights
impact assessments at the Security Council level, when sanctions have been imposed.
Strictly speaking, the sanctions committees of the Security Council are outside the
terms of reference of the ICESCR, but the Committee has held that as decisions
taken by the Security Council usually are taken by state representatives from states
that are also members of the Social Covenant, those states can be questioned on their
active role taken in the Security Council, as far as human rights realization is
concerned. After 10 years of economic sanctions against Iraq, and nearly a million
deaths caused to some extent by, inter alia, that sanctions regime amongst the civilian
population, mostly women, children and older persons, such questioning of states
parties to the Covenant might have an indirect effect on the sanctions regime in

future.

(e) Other important “general” or cross-cutting General Comments concern the
establishment of national human rights institutions following the Paris Principles on
impartiality, and the need to follow up recommendations by way of implementation at

the national level.

(f) It is quite clear that monitoring of human rights needs much more focussed

questioning in future. All human rights committees of the major universal treaties, but
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foremost amongst them the CESCR, have begun to give serious thought to this
problem, and have begun to develop indicators which will assist in the measuring of
rights realization at the domestic level. It is evident that that state obligations require
a detailed analysis of the type of duty that is at issue. In the practice of the
Covenant, duties to respect, protect and fulfil ( facilitate, promote and provide ) have
been carefully developed for which clear indicators are of the essence. Duties to
respect usually are easiest to monitor, as many of them refer to self-executing
obligations; duties to protect often similarly involve self-executing duties, particularly
in relation to non-discrimination and equality rights issues of articles 2 (2) and 3
ICESCR. Only duties to fulfil are mostly non- self-executing. In that sphere, indicators
for measuring compliance of plans, strategies and programmes, but also of other

legislative or administrative steps are needed.

The indicators can be sub-divided into structural, process and outcome indicators.
But that is only the first step of analysis. States are then invited to pick certain key
indicators, to set benchmarks which are self-set, voluntary targets, enabling the
monitoring in a country by country differentiated method, addressing the vastly

differing situations in which most states find themselves.

In order to concentrate on really relevant benchmarks, the Committee is gradually
developing a procedure of scoping , whereby the relevance of the benchmarks chosen
by the state party is discussed, usually with expert advice from specialized agencies,
NGOs and others, before the agreed benchmarks are then forming the basis for the
next periodic report. The next stage is the assessment stage five years later, when the
Committee reviews the success or failure of the benchmarks agreed upon. Work is at

present on the way to develop this IBSA( indicators, benchmarks, scoping and
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assessments) procedure for all human rights treaties, and specific studies are carried
out by several research groups concerning altogether 12 or even 14 rights across the

board of all treaties.

To give but one example: let us assume literacy rates as an indicator and agreed
benchmark in relation to article 13 on the right to education. Say, a state A in the
group of the most highly developed countries sets its benchmarks from 90 to 95 %,
while state B from the group of least developed countries sets its benchmark from 60
to 65 %. If state B reaches 62 %, it may be praised for progress being made under
difficult economic conditions,while state A, although reaching 93 %, is criticised for
not reaching its targets despite good economic data. In addition, the benchmarking
helps to focus on reasons given for non-fulfilment, such as natural catastrophes,
pandemics, such as HIV/AIDS, armed conflicts, or the absence of such factors

“impeding the full realization of Covenant obligations”.

The IBSA procedure will require of states parties to fully explain why targets set
could not be achieved, and will then enable Committees monitoring the state reports
to critically assess the performance of state parties, in a more predictable manner than
so far. But it must always be remembered that this IBSA is only an analytical tool,
no more. Committees may ask different human rights questions, if they so wish.
These IBSA lists are not exclusive, but a useful clarifying instrument to help in

conducting more focussed discussions between treaty bodies and state parties.

7. While legal arguments usually centre on the obligations flowing from specific

treaty obligations under the Covenants, the Committee in recent years has also begun

to ask broader questions on sustainability and on the right to development, usually
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focussing on questions of terms of trade in development, encouraged by the Global
Compact discussions, and the Millenium Development Goals. Although many of those
issues clearly are dealt with in different arenas, such as the Human Rights Council
and its subsidiary bodies, the Committee on the Social Covenant regularly addresses
this issue now under article 2 ( 1 ), in particular in relation to international
cooperation and assistance, which it sees as a clear legal obligation for those states in
a position to provide it, even if that article does not specify the concrete degree of
development assistance. The Committee thus regularly asks states parties that are in a
position to do so, why they have or have not attained the promised goal of 0.7 %
GDP for development assistance, and what they propose to do in the next reporting
cycle in this respect. NGOs are very outspoken in this respect and set this problem in
the wider perspective of extra-territorial application of human rights obligations. Future
work of the Committee undoubtedly will concentrate more on these discussions of
esc-rights realization, while the traditional approach of looking at each individual
social right will remain the main legal approach for which the Committee was set up.

It is quite clear that the triad of main purposes for which the United Nations has
been set up, so far has not adequately elaborated the third limb, namely development
as one of the key cornerstones of positive peace. As Johan Galtung quite rightly
stated, without providing conditions for positive peace, to which solidarity and
development belong, no absence of wars, negative peace, can be guaranteed. Over 140
regional and sub-regional armed conflicts since World War II bear witness to this.
And this a cross-cutting task for all UN bodies, including the human rights treaty

bodies. Needless to say, this view is not shared by all.

8. If I look at the achievements of the human rights system, particularly in the

field of economic, social and cultural rights, that have been reached in the last
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decades, the balance, on the whole, is positive. No giant steps were taken, yet slowly
but surely states parties have begun to implement their treaty obligations at the
national level with much more vigour. The actual steps are small steps, looked at
individually, but in sum remarkable, when compared with the slow and minute steps
of the ideology- ridden nineteen-sixties. The state reporting system with all its
shortcomings which relies on monitoring by independent experts seems to be the best
model of assessment so far existing at the universal level. But of course, more needs
to be done to really improve the situation of millions of marginalized and
disadvantaged people suffering from poverty and human rights deprivations generally.
Communications procedures and ultimately judicial procedures in the field of human

rights protection at the universal level remain to be achieved.

Prof. Dr. Eibe Riedel, LLB. (London), A.K.C.

University of Mannheim
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Implementation of International ESC—Standards
at National Level and the Role of the Judicial

Branch(Constitutional Courts and Lower Courts)

Seminar at the NHRCK March 2008
by Eibe Riedel

1. Economic, social and cultural rights(esc-rights), as laid down in the International
Covenant on Economic, Social and Cultural Rights (ICESCR), have received a very
mixed reception in the international arena. Some states, like the United States of
America, do not recognize esc-rights as human rights at all and regard them as
resource-dependent policy choices that should be left entirely to the domestic law
level. In the literature, the notion of justiciability is raised in relation to such rights.
In a wider sense, justiciability refers to “a right’s amenability to be subjected to the
scrutiny of a court of law or another judicial or quasi-judicial entity”. A wider notion
would embrace the theoretical possibility of being potentially applied directly by a
court of law. In the practice of the Committee on esc-rights (CESCR) during the last
decade, justiciability is seen to feed from the minimum human rights standards that
have been accepted as customary international law rules, as entitlements and
obligations created by a legal regime which states upon ratification have accepted.
Enforcement of entitlements through particular court mechanisms is ,however, left to

the level of domestic law.

Before discussing the role of the judicial branch in this respect, a few comments

are needed to set the tone of the debate. As is well-known, some authors and states

I 57



maintain that esc-rights have to be dealt with very differently than civil and political
rights. Basically five arguments are brought forward to underline the assertion that the
esc-rights are fundamentally different from civil and political rights, thus having

profound effect on the role of the judges at the national level.:

(1) "Esc- rights are not human rights at all”

According to this view, only civil and political rights are human rights. The view is
based on the liberalist tradition that human rights affect only safeguarding life, liberty
and property (happiness), whereby the individual has claim rights vis-a-vis the state,
or negative rights. By contrast, esc-rights merely state policy guidelines or moral
aspirations, but do not explicitly lay down individual claim rights for individuals. The
language used in the Covenant texts seems to favour such an interpretation. Some go
even further and deny esc-rights the status of human rights altogether. According to
this view, the role of esc-rights is taken by charity, policy options for parliamentary
legislative acts or other democratic processes, subject to the availability of resources,
and subject to changes over time. Human rights of the civil and political nature, by

contrast, are timeless and sacred claim-rights, not subject to changes in time.

The counter arguments stress the fact that both the ICESCR and the ICCPR are
legally binding instruments for those states having ratified them ( 157 the
ICESCR,161 the ICCPR), spelling out the human rights standards, conjointly
elaborated in the UDHR, to which nearly all states, including the USA have
consented. The indivisibility, inter-dependence and co-variance of all human rights has
been repeatedly stated in all United Nations bodies, and gains credibility through the

fact that both sets of rights deeply relate to the preservation of human dignity, as was
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declared in the Vienna Conference on Human Rights in 1993. Without the right to an
adequate standard of living, health, education, social security and equal access to
available work, civil and political rights would also suffer, if not rendered
meaningless. For this reading, the CESCR has elaborated a typology of rights that
should be read into the text of the Social Covenant, namely obligations to respect,
protect and fulfil.

With regard to obligations to respect, the states parties to the Social Covenant must
refrain from directly interfering with the rights guaranteed to its individuals. It is a
negative obligation, directly applicable, of immediate effect, and one which is not

necessarily cost-dependent. It can, therefore, be treated like any CP-right.

With regard to the obligation to protect, the state party has the positive obligation
to protect citizens from violations occasioned by third parties. Although the state party
itself has not acted in this case, it still remains under the Covenant obligation to see
to it that other actors do not infringe basic esc-rights. For example, if a state
privatizes housing previously managed by the state, and private companies institute
forced evictions of tenants that cannot pay increased rents, the state party remains
under an obligation to regulate housing legislation preventing abuses of rights, and the
state has to see to it that alternative housing is provided prior to lawful forced
evictions, either by providing such alternative housing of very modest quality itself, or

requiring private actors to do so before evictions can be executed.

In the third variety of obligations flowing from the Social Covenant, the obligation
to fulfil,
states parties either have to actually provide the rights, such as guaranteeing free

primary education, minimum social assistance benefits for the destitute, and/ or inform
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the public about certain issues affecting their esc-rights realization. For example, with
regard to the right to health, the state will have to provide available information
concerning the risks of certain activities. While the “provide” aspect of the obligation
will be resource-dependent, the “inform”-aspect will be of immediate effect and
relatively resource-independent. Even lesser and least developed states are generally in
a position to provide such essential information services, particularly when the United
Nations specialized agencies and programmes offer to provide such assistance. Thus,
the refusal to accept HIV/AIDS information campaigns in South Africa, when the
World Health Organization and UNAIDS had offered to provide information would

represent a violation of Covenant obligations under article 12 of the ICESCR.

All these distinctions have been elaborated in the practice of the CESCR, and
pinned down in a series of so-called “general comments” which all UN treaty bodies
have adopted for specific treaty obligations and in concluding observations to the state

reports submitted at five year intervals.

(2) ESC-Rights are not legal rights

The second line of argument focuses on the assumption that esc-rights are not legal
rights, because they do not lend themselves to judicial process, or at least, are
presently not justiciable at the international law level. The counter-arguments stress
that the lack of justiciability is caused by political choices, not by reasons of
international law, or by the nature of these rights. Moreover, as Louis Henkin
cogently put it in 1981: “the absence of remedies may weaken the real enjoyment of

rights but does not derogate from their quality as rights.”
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(3) ESC-rights are fundamentally different from CP-rights

The third line of arguments alleges that esc-rights, if treated on the same footing as
cp-rights, would require positive state action and affect the allocation of resources.
The underlying assumption is that cp-rights, by contrast, are cost-free or cost-neutral.
To guarantee places of work under the “right to work”in article 6 ICESCR would put
the state in a planned economy straightjacket, or would promise something which, in
times of crises cannot be fulfilled, because the necessary resources might be lacking,
and that, in any event, esc-rights’ implementation would cost a great deal more than

the costs expended for cp-rights.

The counter-arguments in my opinion validly point to the fact that cp-rights also
require positive and sometimes costly action.”The reality is that the full realization of
cp-rights is heavily dependent on the availability of resources and the development of
the necessary social supporting structures” (Alston/Quinn). Thus, in order to guarantee
the rule of law and to protect the peacefulness of demonstrations as a freedom right
may require millions of dollars or Euros for putting police forces on the alert. But
even the seemingly cost-free right to a fair trial, on closer analysis, involves incurring
considerable costs for establishing and maintaining a functioning judicial system and
an adequate penitentiary system. The difference, then, between esc-rights and cp-rights
would appear to be only a matter of degree of required positive action, rather than a

difference in substance.

Guaranteeing both esc-rights and cp-rights does involve costs for the state party,
changing even cp-rights into rights with a strong social component, as the European
Court of Human Rights has stressed in its Airey vs. Ireland case. In interpreting

article 6 of the European Convention on Human Rights which mirrors Article 14
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ICCPR the Court held:” Whilst the Convention sets forth what are essentially political
and civil rights, many of them have implications of a social or economic nature” as
well.

Moreover, in recognition of that fact, the Covenant in Article 2(1) ICESCR clearly
only foresees “progressive realization”, “by all appropriate means”, “including
particularly the adoption of legislation”, without specifying which legislative measures
might be meant. Consequently, Scott Leckiehas concluded that Article 2(1) provides
“an escape hatch for recalcitrant state parties”, if that provision is not taken seriously

as a legally binding obligation.

(4) Relativity of ESC-rights

The fourth line of arguments points out that esc-rights are relative rights with a
variable content, while cp-rights are absolute guarantees with a fixed content,
rendering them immediately justiciable. The counter-argument, which the CESCR has
adhered to constantly, denies the variability of esc-rights just as cp-rights, and also
denies that that thereby a double standard might be created for poorer and richer
states. Article 2(1) ICESCR, by contrast, has to be read quite differently: esc-rights
are not variable, nor lay down a double standard of morality, but instead make the
distinction merely based on progressive full realization of rights. Only in that sense
can less developed states escape being ostracized off-hand, as permanent violators of
particular rights, by having to show that from their relatively modest level of rights’
realization, they are enjoined to make serious efforts to ameliorate the further
realization of esc-rights over time, within their available means. The facts and data of

a particular state determine to what extent progression can be measured, no more.
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Thus, state parties at the very minimum must guarantee to all citizens to fully
inform them about available health information. For example, when South African
President Mbeki refused to establish the HIV/AIDS campaign propagated and largely
financed by the WHO as the relevant specialized agency in South Africa, because that
disease allegedly did not exist in that country, but if anything, was a product of a
decadent Western society, meriting no further debate in South Africa, this clearly
constituted a violation of the right to health under Article 12 of the Covenant, in the
form of an obligation to inform about health institutions, goods and services, as
outlined above. The South African government has since altered its opinion on this

matter, in the light of the awesome figures of the spread of that disease.

As a result, no specific time frame for the full realization of a particular esc-right
can be made out, but it certainly does not follow from this assertion that states
consequently have unfettered discretion to do as they please when it comes to
realizing esc-rights of the Covenant. On the contrary, Article 2(1) ICESCR requires a
state party to take all measures necessary “to the maximum of its available resources”,
once the Covenant has become operative for that state. To take a different reading of
those words would be “depriving the obligation of all meaningful content”, as was
said in General Comment No.3. The variability argument thus “imposes an obligation
to move as expeditiously and as effectively as possible towards that goal”, and the
CESCR has repeatedly confirmed its view that the satisfaction of at least the
minimum core obligations of each of the esc-rights is incumbent upon every state
party to the Covenant: "A state in which any significant number of individuals is
deprived of essential foodstuffs, of essential health care, of basic shelter and housing,
or of the most basic forms of education, is , prima facie, failing to discharge its

obligations under the Covenant.
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(5) Vagueness of ESC-rights

Lastly, it is frequently contended that esc-rights are particularly vaguely formulated,
implying that cp-rights, by contrast, are as clear as a mountain lake. But the
counter-arguments stress that all human or fundamental rights, by their very nature,
tend to be formulated in the abstract, needing subsequent close interpretation and
concretization by court pronouncements and administrative and legislative acts. And
this goes for both types of rights. The practice of examining well over 150 state
reports since 1987 has gradually delineated the scope of each individual Covenant
right, thus reducing the vagueness of the treaty formulation. This process of
interpretation has also been helped by the elaboration of reporting guidelines and so
far 19 general comments on general and specific Covenant obligations, and has also

been supported by many academic writings on the topic.

In sum, then, the assertion that esc-rights, by their very nature, merit a totally
different treatment than cp-rights, seems no longer tenable. But the uncertainties and
doctrinal controversies surrounding esc-rights formulation and implementation have a
done a lot to regard these rights as “second class” rights, as the “poor relatives” of
the well-established cp-rights. And many commentators, rather than analysing carefully
the scope and function and content of each esc-right, still generalize and utilize
arguments stemming from the years of cold war between East and West in the 50-ies
and 60-ies of the last century, alleging that esc-rights pre-suppose planned, directed
economies which would counteract liberal economy and policy choices. Although this
view was enhanced by Socialist states preferring esc-rights (China even today only
ratified the Social Covenant), and Western states emphasizing cp-rights, that view

never represented the real thrust of both Covenants, nor the practice of the Universal
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Declaration of Human Rights that by now is largely part of customary international

law, nor the philosophy underlying the human rights references in the UN Charter.

2. The role of the judicial branch in this context

Traditionally, esc-rights, like all human rights had their roots at the domestic law
level, and were raised to the universal level only after the second World War. Since
then, numerous attempts have been made to spell out the content of those rights in
general and specific universal and regional treaties, such as those elaborated in the
International Labour Organization (ILO), or in the European Social Charter and its
Protocols, the Revised European Social Charter, and most recently, in the European
Union’s Fundamental Rights Charter, which legally speaking as yet represents only a
non-binding declaratory document, except for those provisions declaring existing human
rights guarantees as developed by the jurisprudence of the European Court of Justice,
and thus belonging to the “acquis communautaire”. All these esc-rights pronouncements
have now begun to reverse the traditional trend of international treaty-making:
consensus on standards achieved at the international level now flows back to the
national level, thereby changing domestic doctrine, influencing domestic jurisprudence,
and forcefully drawing attention to the issues of implementation of esc-rights at the

constitutional law level.

This now affects the relevance of esc-rights in the Korean legal order in a profound
way:
I cannot go into great details of this process, and many examples would have to be

given. We can discuss individual examples in the discussion following this. However,

I 65



the way this has happened basically reflects three types of recognition of esc-rights
reception at the national level:
(1) either by being taken up in comprehensive or haphazard formulations of

constitutional rights guarantees, or

(2) by being referred to by chapeau-type broad reference to esc-rights in
constitutional structure principles, coupled with a broader understanding of human

dignity references as the primary source of all rights, or

(3) by being relegated to the level of ordinary statutes, leaving esc-rights realization
as matters for legislative and administrative discretion, subject to self-set policy
choices. The view that esc-rights are not human rights at all, as indicated above, and

should be left to charity is only rarely propagated these days.

Taking the example of the solidarity rights, laid down in Chapter IV of the
European Fundamental Rights Charter as an example, it can be seen that European
constitutional texts abound with incidental social rights references. Only very few of
them have followed the example of the Weimar republic’s German Constitution, which
contained more than 30 esc-rights promises. But as German constitutional law doctrine
has rightly pointed out, these guarantees were no more than programmatic statements
of intent, never reaching the level of active realization through court pronouncements;
they could merely serve as indicators for legislative action. And the reason for such
weak formulations lay essentially in their lacking implementation procedure. When the
German constitution (the Grundgesetz) was promulgated in 1949, the nineteenth
century notion of a Federal Court with constitutional law competencies to guarantee

basic rights for every afflicted individual was seen as the logical answer to the issue
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of justiciability. But the framers of that constitutional text were very cautious in
formulating basic rights, fearing that otherwise all rights might be relativated or
rendered subject to affordability criteria, which in times of crises would negate rights
protection. So only very few incidental social rights references can be made out in

the text of the Constitution, the Grundgesetz.

3. To witness this piecemeal formulation of esc-rights in the text of other European
constitutions that did not opt for such a comprehensive solution, but instead provided
specific esc-rights provisions, covering at least a few of the rights laid down in the

UDHR and later the ICESCR, some examples may suffice:

Relatively few esc-rights references will be found in these constitutions, foremost
amongst them the rights to education, property, work, social security and housing. The
right to education can be found in Constitution Article 24 (Belgium), § 76 (Denmark),
§13 (Finland), Article 42, section 4 (Eire), Article 23 (Luxemburg),Article 27 (Spain),
Article 16, section 2-4 (Greece), and the right to property in Article 14 (Germany),$
73 (Denmark),§12 (Finland),Article 17 (Greece), Article 43 (Eire), Article 116
(Luxembourg),Article 33 (Spain). The right to work was taken up in Article 15
(Finland), Article 22 (Greece), Article 45 section 2 (Eire), Article 11 (Luxembourg),
Article 19 (Netherlands), Article 58 (Portugal), Article 35 (Spain); the right to social
security was taken up in § 15 a ( Finland),Article 11 (Luxembourg), Article 20
(Netherlands), Article 63 (Portugal) and Article 41 (Spain). The right to housing was
taken up in Article 21 sect.4 (Greece), Article 65 (Portugal) and Article 47 (Spain). It
is to be noted that the later the constitution is formulated after 1970, the more
esc-rights tend to be incorporated and spelled out in detail in the constitutional

document.
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4. The second method of esc-rights realization is the adoption of a very broad
constitutional provision linked to the human dignity clause of the constitution. Thus,
the German Grundgesetz opted for a “chapeau”-type solution whereby one of the
structure principles of the constitution, the “social state principle” (Sozialstaatsprinzip)as
laid down in Articles 20(1) and 28 of the Constitution, is linked to the human dignity
clause of Article 1(1) of the Grundgesetz. The dignity clause as the supreme rights
clause overrides any other constitutional norm and thus gives contoursto the more
specific constitutional norms following immediately. Article 1(1), read in conjunction
with the social state principle, therefore, opens up the fundamental rights catalogue of
the Grundgesetz and extends the meaning of that catalogue beyond the typical
cp-rights interpretation, to cover esc-rights dimensions. But this interpretation of these
two constitutional provisions merely guarantees the bare minimum, merely the core
essential survival rights, not any desirable social right level realization, but merely the
existential minimum, no more than the “survival kit“for any individual. Only in this
sense should every constitutional rights guarantee be read in its social dimension. The
state thus is under a constitutional obligation to guarantee positively those essential
requirements for survival which in practice are spelled out in social assistance
legislation in many countries. But if by any chance a fundamental social right
belonging to the survival requirements were not to be covered in the National
Assistance Act, then the individuals concerned would retain an immediate claim right

before the Federal Constitutional Court.

In relation to the “adequate standard of living” which Article 11 ICESCR promises,
this would certainly cover the provision of elementary housing, clothing, food, water,
energy, health care services and educational access, but no more. So legal doctrines

which very often only recite specific constitutional provisions of social rights rather
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miss their point. As was seen, countries like Germany use this chapeau-type
constitutional provision in conjunction with specific rights texts wherever they exist.
Thus, for example, Article 12(1) of the Grundgesetz postulates that “all Germans shall
have the right freely to choose their occupation or profession, their place of work,
and their place of training. The practice of an occupation or profession may be
regulated by or pursuant to a law”. The Federal Constitutional Court, in a famous
case of 1972 decided that this provision must also be read in such a social rights
dimension that access to university study must be provided by the states (L&nder)
provided that the number of refused applicants for “numerus clausus”subjects like
medicine exceeds more than fifty per cent. This decision caused a lot of problems for
the Lander concerned. Since then, constitutional law practice in Germany tends to
confirm that Article 12 GG, in essence, only guarantees equal access to the available

resources for that state.

5. Other states, like Britain, prefer to leave this issue entirely in the hands of
Parliament. Numerous ordinary statutes exist, dealing with esc-rights, but ultimately,
the doctrine of the supremacy of Parliament requires that the democratically elected
members of Parliament should remain free in making their policy choices regarding
these economic, social and cultural policies In cases of conflict, the democracy
principle should ultimately prevail over fundamental rights notions. The disadvantage
of this statutory solution from a human rights perspective is that all social rights
guarantees then become subject to changing policy choices that can grant or take
away social rights by simple parliamentary decision, whereas all human rights by their
very nature are “inviolable et sacré¢”, once a human right, always a human right, not

subject to governmental interference.
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The British Human Rights Act of 1998 now raises this issue squarely in relation to
cp-rights, and the developing case law on that Act is seeking to strike a balance
between respecting parliamentary sovereignty while empowering judges to declare
unconstitutional certain legislative enactments incompatible with the Human Rights Act,
but without direct power to quash the enactment. This a truly revolutionary
development and may change the constitutional practice in the United Kingdom in
many ways. The most interesting feature of recent esc-rights realization inspired by
international developments relates to the increased court practice in many countries,
which is beginning to interpret the often vague and general constitutional provisions
on social rights guarantees in the light of practice at the international level. The
famous South African cases of Grootboom (2000) and Soobramoney v. Minister of
Health, Kwa Zulu Natal( 1997) illustrate that point clearly. In the Grootboomcase, 390
adults and 510 children were to be forcibly evicted from a slum clearance area near
Cape Town. The Supreme Court on an injunction decided that these eviction measures
were stopped because the local authority had not given convincing evidence that
alternative housing to prevent homelessness would be secured. As long as the local
authority could not provide elementary alternative housing facilities, the execution of

the eviction order would be stayed.

In the Soobramoneycase a hospital board had decided that a man suffering from
multiple cancer and who was in urgent need of dialysis treatment, could not get that
treatment owing to the fact that many other candidates for dialysis with a better
health prognosis had been accorded higher priority on the waiting lists. The Supreme
Court, in applying a South African constitutional clause held that access to health
services and treatment under the Constitution only provides for a claim right to equal

access to available resources. Since the directors’ decision was not based on
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discriminatory grounds, and since no errors of discretion in allocating the few dialysis
places could be proved, the claim was dismissed. The remarkable fact of these cases
is, however, that the Supreme Court, in rendering its decisions, squarely relied on
arguments taken from the General Comments of the CESCR. Although, strictly
speaking, such reliance can only be regarded as persuasive authority, it did help to

clarify the scope of South African constitutional law provisions.

These cases have since been cited in many other jurisdictions. Thus in October
2003, before the Osaka Appellate Court everything hinged on the question whether the
court could apply the Social Covenant provision the right to housing. The Government
had pleaded that since the Covenant was non-self-executing, the court could not apply
the Covenant provisions to the case of forced evictions at issue, and furthermore,
relied on a Japanese Supreme Court decision of 1968 to the same effect. However, it
was argued that Japan had ratified the Covenant only in 1979, so that a new situation
had arisen, and that the appeal court, if it so wished, could apply the Covenant
provisions: because 20 years had elapsed without the government taking any domestic
implementation steps, and since the Japanese Constitution provides that international
law obligations must be honoured, it could be argued that the appeal court itself
could apply the Japanese law in the light of Japan’s internationally accepted
implementation obligation, or, if less activist-minded, could at least use the Covenant
provisions as interpretation aids of domestic rules relating to national assistance and

housing legislation.

The Court of Appeal ultimately did not follow that line of arguments, regrettably.

The decision handed down did not take the chance for a complete reassessment of

the legal situation, and so this question will have to be settled in other cases before
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the Supreme Court. Nevertheless, it is a remarkable development that the ICESCR
was fully discussed at the national judicial level. And it ultimately remains to be seen
whether the South African precedent will be followed in future. As it is, it was quite
remarkable that a higher court invited a foreign amicus curiae to present a brief, thus
opening discussion of international law at the domestic level. The least that can be
expected from domestic courts, is that the state party’s internationally accepted
obligations are not derogated by subsequent court action, it means that although
without direct implementation of those international legal obligations, national laws
should be read in such a way that the state does not violate its international
commitments, and that domestic legislation, consequently, should be interpreted always
so that it is consistent with the ratified international human rights obligations of that

state.

6. Other jurisdictions have also used the Covenant as an interpretation tool. Thus, in
2003, the Federal Court of Australia , in its decision on Trade Unions stated that
Australian law provisions such as the right to join an union without attracting adverse
consequences “should be construed conformably with Australia’s international obligations
under the:--.Social Covenant”. In the Teoh Case of 1995 the court went even further,
holding that administrative decision makers are required to take into account relevant
provisions of a treaty to which Australia is a party, notwithstanding that those
provisions are not part of Australian domestic law.

In France, there have been several cases at the level of the Cour de Cassation
where specific articles of the Covenant were relied upon, concerning labour rights and
social security payments, and the court, in coming to its decision, made explicit
reference to articles 2(2) and 7 of the Covenant. In another case, Article 11 ICESCR

was raised, concerning forced evictions under the right to housing. Still, reliance on
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Covenant provisions is relatively rare, because courts frequently try to decide the

cases on the basis of legislative enactments only, to which they are accustomed.

In Germany, there have been even fewer references to ICESCR guarantees, allegedly
because the courts can find legislative provisions covering the same issue. For
example, in forced eviction cases in Frankfurt, the court held that such measures
could only be taken, if alternative housing was provided by the local authority. As a
result, in one case, accommodation for the evictees was found in cheap hotels paid

for by the local authority.

All the cases discussed in the various jurisdictions are very hesitant in applying the
Covenant directly, and in any event, only the absolute minimum protection of the
survival requirements

will be covered.

It is submitted, however, that the courts and above all supreme courts of member
states of the Social Covenant should be bolder in future, because after all, we are not
talking about a grand, extravagant bouquet of every conceivable social blessing, but
merely about an elementary supporting net for the realization of core social rights,
guaranteeing not more than the minimum subsistence level, necessary for survival (
the “existence minimum”). Every person is entitled to these core social rights,
indispensable for leading a life in dignity. Such basic rights in no way differ from

other freedom rights.
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