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(The Future of Economic, Social and Cultural Rights and Individualisation and the
Crumbling of the Welfare State). Palgrave Macmillan 2
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* F8 AE EF

Frankovits, A 2006, ’'Self-Determination and Civil Service Advocacy’, in Kly, Y
and Kly, D (eds), In Pursuit of an International Civil Tribunal on the Right to
Self-Determination: Collected Papers and Proceedings of the Second International
Conference on the Right to Self-Determination, the United Nations, and
International Civil Society, Geneva, Switzerland, 2004, Clarity Press, Atlanta, USA

Frankovits, A 2005, Entries on 'Development’ and 'Human rights’, in Bennett, T,
Grosshberg, L and Morris, M (eds), New Keywords: A Revised Vocabulary of
Culture and Society, Blackwell, London

Frankovits, A 2004, Entries on 'The rights-based approach to development’,
"Economic, Social and Cultural Rights’, 'The World Bank and the Asian
Development Bank’, Diplomacy Training Programme Manual, University of NSW,
Sydney ¢ o<
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3 March 10, 2008, Seoul

——ie= Programme —=i—-

Welcoming and Keynote Address

Section Time Presenter
Registration | 09:00~09:30
Opening .
AHN, Kyong-Whan, Chairperson of the NHRCK
Address & .
. 09:30~09:45 Ha, Seong—Kyu, President of the Korean
Welcoming . . .
Public Policy Institute
Speech
Maria Virginia Bras Gomes(UN Committee on
Keynote ' i i
y 09:45~10:45 Economic, Social and Cultural Rights)
Speech “Economic, social and cultural

rights in a
changing world: resources and responsibilities”

Discussion Qutline

O Facilitator: Professor Kim, Hyung—=Shik (Han Ban Do Graduate School)

O Time :

11:00~13:00

Section

Contents and Speakers

Presentation

Public Policy and RBA(30 min.)
[Andre Frankovits, Human Rights Council of Australia, RBA Specialist]

Topics
Potentiality to actualize and implement RBA in Korea(30 min.)
(Professor Park, Chan—-Un, Han Yang University]
You, Nam-Young (NHRCK Standing Committee)
Discussion

Professor CHEON, Kwang—-Seok(Yonsei University Law School,
Korean Public Policy Institute)




a0 March 11, 2008, Daegu

Welcoming and Keynote Address

Section Time Presenter

Registration | 13:00~13:30

Opening .
13:30~13:40 AHN, Kyong-Whan, Chairperson of the NHRCK
Address
Welcoming Woo, Tong—Ki, President of the Yeungnam
13:40~13:45 , _
Speech University
Virginia Bras Gomes (UN Committee on
Keynote ' i '
y 13:45~14:45 Economic, Social and Cultural Rights)
Speech “Economic, social and cultural rights in a

changing world: resources and responsibilities”

Discussion Qutline

O Facilitator: Kim, Hyung—-Shik (Han Ban Do Graduate School)
O Time : 15:00~16:30

Section Contents and Speakers

Public Policy and RBA(30 min.)
[Andre Frankovits, Human Rights Council of Australia, RBA
Specialist]

Presentation
Topics

— Kim, Hyun—Joon(Yeungnam University Law School)

Discussion o .
- Seo, Chang—Ho(Solidarity for Human Rights)
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Maria Virginia Bras Gomes(7 Ats|A 2/ 2)

(1)

L= o A=E Tl WElst= AANAN BA - AR - 23 Aol A7 AT
(the International Covenant on Economic, Social and Cultural Rights, ©]3} ICESCR)
2 Rk 428 oPaty] A PR BAG 5 A ol WS J|mA Azt of
W 7185 T8 ICESCRE gHitAl7]a Aol 7Ivks & HZ(RBA)Ol tigk olsi& &
F& U S Fof v Al A7En.

Ues 5 AA - A - E318 A7 91¢Y3](the UN Committee on Economic, Social
and Cultural Rights, ©]3} CESCR)9] dHolx} LZFZ w=gAFS| AdF (Ministry of
Labor and Social Solidarity)®] At3]Z Ao 2] ) AFS DR A} sho

ICESCR

ICESCRS A Al A 1577/ =0 H]|F3F A Z 2ot} 71 FZol+= vig el geedd
W FFgato] H|ES vl Ut L 19900 HIEFEES vlH F A 3z o] P H LA
S FH5ta Atk CESCRS Sh=9] o] Ry A E 7|t)star Qth

(2)

CESCRE A ¢t gde] wel A& 189 HIAR QAAENE FAAH Uk
CESCR2 GAl=ro] F71H o2 A|Este ol RIAE HUlsta ol R A 439
E 53] A dlagete =95 AXe 5 98 EYUHIP 938 F3sta Udoh

CESCR 419]3]9o] & QA=A HF A3l (Concluding Observations)E A&
W CESCR2 ol@ R A 77k Foll yehd A E “Fxskal ICESCR 95714 <
olgz #del FFstAY wHIg HES AFsH FAbTol AFsaL e BE AR
5 WO 2 ICESCRY A s £F - B35 - A3y 9 B4 AaehS AA e
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o] F5 oS ou|stA] 7] Wl BA - AL - #3514 FE e Al
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a2y CESCRS ZA - A3 - #3124 dg7F @ 2Y 3 (Limburg Principles)e] €7
sk olagi 7 AE ] Udoha A 7gin

W] g2y AHe FATAA 37H KA (BA) o,

2
™
2 wEsy ddslol & oJRE Lo gl

N
)
AU
s
riv
ofy
_o|L

HeYEFTS 9% (obligation to respect)@ FAl=mo] A FFE A - HHPH o= W
detA e RS E=3hH, B EF Y 9 F(obligation to protect)= | 3x7} Hzl

GHE WAHA s AT =2XE Aslel Brhs otk WU o

(obligation to fulfill)= T 37FAIZ Urolth AR 2i2 dgs 43 + gle
AES 93 AFY o F(obligation to provide), =& AFHA ZXE T3 HEY
HAEE 55 319 9| F(obligation to facilitate), AR WSHTHAHALS Fa A4S

1) ICESCR 7} ofgl 294 a9 AAxSE vt A d7(European Social Charter), 718% #1
A3 8174 (Revised European Social Charter), 78 -AF3]<28}4 Aol @b =91 A3 571 A A (Additional
Protocol to the American Convention on Human Rights in the Area of Economic, Social and Cultural
Rights) 52 AH%7F & 2% AE AR A7) S8 dadt 2458 7HT F A=s 71EE
& AL ek
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20 AR AAS AT FAART D A P} 24 : RBA = 2

sp7F doluke Zhedl ¥ s FAZE 543 AAHA vk vA] 2 4 E
sl F7hata ok Ad 20009 AA 179 10%E AAAD 65

A7 20507 21% = sold Aotk v =9 Zggre] A
1970 o] F A wE S F7hgen 20199 654 o)de] 1yl IE A

AJAT 143%E AT Aolghe 25 2 7|90 o

A
N
>
> b &
ol
2
K
N

A AAACR 283t FAZE detyal ok 804 oo 2ud A= aHAT
T ked P wmE S8 SUbeta vk O 23 =Q15-FH] S (dependency
A A - A EA A=

= H
3 9lom Ar|HoTE R

E EE I E

9]
A ALE BT Aol FtEa v B A2 P (risk group)o] A+

o]o]
o2 A9l Utk AR AQAIT S ALES FEEY] ofHE g . 159 &
a9k 87 A8 A Fope} wdo]

| BN A AAZ B 98 A3 - ATHST Uk A ol
J% wHo] 42 ATAL RAAW obHE we It gr1Hos A A

FABEA A=) AR 53] AL Lo ASONAl HEI FEY AR EFAE

)

2) Z=EAT7E FFof sk A HFAT (144 ofs), 654 oo &



Fshs A SolHel A, AR 3 BahY A A% AR 21

’d1 ¥ (gender balance)e] W3l= B2 FI7lso] A v F HE AA, A3, &3
2 Aot} E3F] o] EAlE sIALel Rolo] A HHoT WY 9t JHES
Azre) BH HA ol 9\/1‘:]'. HZ AZEY =FAF FAEo] FUlstEA oA

AY 79 glol Tl HEBES T F dE 949 7 FolEAh 1 A% A4

o=a=

U BE2Es dhe OWFE—E o] 3 5
A&E Zojtt, =9 BF o|EFE(FM A, AT A, tirtE B9 59 A
HAoz Q3 ols L FRYLQQTE 9|3 AL EAMu]| A PQAo] Sojd A
olt}y. o]H 3 HolA HZ BRAEAIRL dslo] ZrgTE AJNe £ AFela B
T A

AA S e @42 JAHer e B 5743 Aol AAS= IAH R o
g EAE op7lst= Sl ANE =7ke] A - AR, AAEZA SelA 2 AY

S Fa ok MAIste] AREAH 2ol et AlAI 9 D3] (World Commission on the
Social Dimension of Globalization)= 2004'd [FH3t AAg: BFE 9k 7|39
%% (A Fair Globalization: Creating Opportunities for All); olgt= HIAE F3|
‘A AA AFEEY AT A8 =5 Tl B AASE FEe 18 2 AAE #A
stal A\ SelA o F2 WHE At AE 359 @ 875 FFAIIA X

Ay AA Yk

rok

U QolNe frdel AR AU FASQZEe o AeltelN AR}
2 vlzwde Ea 48 AAS) Gduee RS § wrte AAAT A o)A
Q20 o3 H95 3 glon] AAstel dus TR P ety AsAE

2
A A7) 3 (Millenium  Development Goals)9t #2o] A Aoz Fojd s|aE3g
_?4

o}
& ARHEUNL 2ystel AASRHE Bl thSsol Frhe A

Aol Qo 1gol4 ERelm AR} B RRES]
Awd mE AgsRol AAS dHe A, 27, WHe] ueh FHA wE5A
2 A2l F7h 1 ARRD okl 7k ) ARE =9 solgeh AAL

m[o
N
~
rot
k)

AZeE 7188 83 olgstr] ANE A BHSA BuEn gt 244,
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ESC rights in a changing world:
resources and responsibilities

Maria Virginia Bras Gomes

(Committee member, UN Committee on Economic, Social and Cultural Rights : UN OHCHR)

(1)

It is a great pleasure for me to be here today at this Conference, to discuss ways
to reinforce the implementation of the International Covenant on Economic, Social
and Cultural Rights in a changing world. Many thanks for the invitation and for
the opportunity to promote the dissemination of the Covenant and share our

understanding of the rights based approach.

What I bring to the discussion today is my work experience as a member of the
UN Committee on Economic, Social and Cultural Rights and a social policy adviser

in the Portuguese Ministry of Labour and Social Solidarity.
The Committee on Economic, Social and Cultural Rights

The International Covenant on Economic, Social and Cultural Rights has been
ratified by 157 States parties from all over the world. The most recent ratifications
were by Bahrain and the Lao People’'s Democratic Republic. The Republic of Korea
ratified the Covenant in 1990 and is well on its way to presenting the 3rd periodic

implementation report, to which the Committee is looking forward.

(2)

The Committee is composed of 18 independent human rights experts, elected on
the basis of geographic representation. Its monitoring role involves the assessment
of the implementation report periodically presented by States parties and the
dialogue with national delegations during the session at which the report is

considered.
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In the Concluding Observations issued to the State party at the end of the
dialogue, the Committee highlights successful initiatives and good practice during
the period covered by the report, expresses its concerns in relation to non
implementation or inadequate implementation of Covenant obligations and makes
suggestions for policies to ensure respect, protection and fulfilment of Covenant
rights for all persons living in the territory of the State party. These Concluding
Observations are simultaneously the final step of one reporting cycle and the first
step of a new reporting cycle in which the State party is expected to take them

into account.

The Committee receives information from many sources. In addition to reports
submitted by States parties, it draws information from UN organs and specialized
agencies, the Office of the High Commissioner for Human Rights, other UN treaty
bodies and non-governmental organizations, as well as studies and reports from

academia and researchers.

(3)

In spite of the general consensus on the universality, indivisibility, interdependence
and interrelatedness of all human rights, the truth still is that economic, social and
cultural rights are not given the same priority as civil and political rights. One of
the arguments for this hierarchy of rights is that the principle of indivisibility and
interdependence of all human rights does not imply equal implementation?), thereby
placing economic, social and cultural rights in a subsidiary position to civil and
political rights. They are often viewed as effectively “second class rights” -

unenforceable, non—justiciable, only to be fulfilled “progressively” over time.

(4)

The Committee has a different opinion — that economic, social and cultural rights

1) In addition to the International Covenant on Economic, Social and Cultural Rights, at the regional
level, instruments like the European Social Charter and the Revised European Social Charter as well as
the Additional Protocol to the American Convention on Human Rights in the Area of Economic, Social
and Cultural Rights (Protocol of San Salvador), provide the framework for Governments to adopt the
necessary measures for the purpose of achieving progressively the implementation of the rights
contained in them.
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entail full compliance with the Limburg Principles.

According to these Principles, human rights impose three types or levels of

obligations on States parties: the obligations to respect, to protect and to fulfil.

The obligation to respect requires States parties to refrain from interfering directly
or indirectly with the enjoyment of the right while the obligation to protect
requires States parties to take measures to prevent third parties from interfering
with the enjoyment of the right. The obligation to fulfil can be further broken
down into the obligation to provide, for those who are unable to do so for reasons
beyond their control; the obligation to facilitate, by putting into place positive
measures and the obligation to promote, through education and information

campaigns in order to raise awareness.

However, in our dialogue with States parties delegations, we are often given to
understand that economic, social and cultural rights are constitutional aspirations,
because they are not clearly focussed nor are they expressed with the clarity

needed to enable States parties to establish clear and binding obligations.

(5)

It is to provide such clarity and examples of binding obligations that the
Committee has drafted 19 General Comments on the interpretation of a number of
rights, the last being the General Comment on Social Security, Article 9, that
indicates the shortest of all Covenant provisions - the right of everyone to social

security, including social insurance.

At times the Committee also drafts Statements because the drafting process is not
as complex and time consuming as that of a General Comment or because a
Statement is more adequate to call public attention to a certain event or issue
closely linked to the implementation of economic, social and cultural rights. The
last of our Statements is on the evaluation of the obligation to take steps to the
maximum of available resources under an optional protocol to the Covenant to

which I shall come back later.
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A changing world:-.

Let me now turn to my theme for today.

(6)

It is now commonplace to speak of a changing world in which such sweeping
changes have occurred within such a short time period. But it is always useful to
remind ourselves of how much the world has changed and, in this particular case,
to briefly touch upon the challenges that have positively and negatively impacted
on the implementation of economic, social and cultural rights. And [ repeat,
positively and negatively, because the great majority of the changes imply
challenges but also reflect better living conditions as well as a new understanding
of non-discrimination, women’s rights and gender equality, and involvement and
participation of all interested stakeholders, of whom the most important are

obviously the rights holders.

One of the greatest of these challenges, that is bound to become even more
important in the future, is the demographic challenge. The world is ageing fast in
a process of radical demographic change at both ends of the age pyramid -
decrease in birth rates and increase in life expectancy. Between 2000 and 2050, the
percentage of people aged 65 and over will double from 10 to 21 per cent. I have
read that in Korea, life expectancy increased at the fastest pace after 1970, with
the exception of Turkey and that persons aged 65 and over will account for 14.3%6

of the total population in 2019.

Across the world, the older population itself is ageing. The oldest old (80 years or
older) is the fastest growing segment of older population. As a result, the
dependency ratio?) poses major problems for the financial sustainability of public
pension and long-term health and social care systems both in terms of old age
pensions and expenses with health care and social services for very old and

dependent persons.

2) Ratio between working—age population and those who are dependent (under 15 and over 64)
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The second challenge 1is the economic challenge posed by long-term
unemployment, vyouth unemployment, underemployment and low rates of
participation in the labour market due to the weakening of the correlation between
economic growth and employment rate as well as the high cost of jobs and
fragmented work careers. The employment crisis has a significant impact on public
finances, leading to the increase in public expenditure in unemployment benefits
and training and retraining policies, as well as to a huge decrease in revenues

from taxation and social security contributions.

On the other hand, individuals, families and social groups have new needs, social
inequalities grow in urban and suburban deprived neighbourhoods, and new risk
groups are faced with social exclusion. They have little access to resources and
their needs cut across sectors.

As we all know, the Welfare State has come under severe pressure and financial
constraints leading to its philosophy being challenged and its scope, personal and
material coverage and protection measures being progressively reduced.

As we also know, all over the world, the crumbling of the Welfare State has been
at the heart of efforts to rethink and reorganise the role of the Government. In
most cases, these efforts are far from being successful and States are still
grappling with the need to balance long—term financial sustainability concerns with
the fulfilment of their overall function of ensuring an acceptable level of social

protection to all their citizens, especially to the most vulnerable.

The changing gender balance is another important economic, social and cultural
challenge faced by States. This is particularly true for what we might consider the
production of family well-being, which was almost exclusively entrusted to
women. The increased participation of women in the labour market has reduced
the availability of unpaid informal family carers, increasing the demand for
childcare, as well as for family support services and institutional long-term care
facilities. Thus, activities that were traditionally provided free of charge as
informal care are now paid for and will continue to be so in the future. In your
own country, for example, internal migration into urban areas, the rapid increase of
nuclear families and the decline of the extended family will certainly make it

necessary to increase the number of social services for children and dependent
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adults and it is a good sign that the annual budget of your Ministry for Health

and Welfare has been growing in recent years.

At the international level, globalization is a complex politically influenced process
that carries a number of international challenges and still poses threats to national
political and social institutions and decision-making power. In its 2004 report on ‘A
fair globalization — creating opportunities for all’, the World Commission on the
Social Dimension of Globalisation states that ‘seen through the eyes of the vast
majority of men and women around the world, globalization has not met their

simple aspiration for decent jobs, livelihoods and a better future for their children’.

In the Resolution on the Role of the United Nations in promoting development in
the context of globalization and interdependence, adopted at the UN General
Assembly, last Decemberd , UN Member States recognized that “globalization,
driven largely by economic liberalization and technology, implies that the economic
performance of a country is increasingly affected by factors outside its
geographical borders and that maximizing in an equitable manner the benefits of
globalisation requires developing responses to globalization through a strengthened
global partnership for development to achieve the internationally agreed

development goals, including the Millennium Development Goals”.

Globalization presents opportunities and challenges for the development process as
well as risks and uncertainties. As recognised by developing and developed
countries, the benefits of globalization have not been equitably shared among
regions, nations and peoples. On the contrary, the gap between and within
countries has widened, basically because making use of the opportunities provided
by globalization requires material, technological and organisational capacities that
are unevenly distributed. Furthermore, social development policies have been
mistakenly considered as being contrary to economic growth and international
competitiveness and the establishment of social safety nets absolutely necessary to
cushion the unwanted or unexpected effects of globalization on poor persons,

families and communities, has not been considered a national political priority.

3) Resolution A/C.2/62/L.60 of 7 December 2007
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What is important to keep in mind in relation to the rights—based approach, is that
in a changing world, States have to cover traditional risks as well as face new
ones In an active and preventative manner, within a context of dwindling
resources, with clear goals and strategies for integrated economic and social
policies. Central to these goals and strategies is the principle of ‘equality of rights,
conditions and opportunities, which refer broadly to ways in which people are able
to participate in society as citizens, to exercise their entitlement to resources, and
their ability to contribute to the well being of themselves, their families and their

communities®.

(7)

Core obligations of States parties

Let me now turn my attention to our Covenant that contains some of the most
significant international legal provisions establishing economic, social and cultural
rights, including rights relating to work in just and favourable conditions, to social
security, to an adequate standard of living, to the highest attainable standards of
physical and mental health, to education and to the enjoyment of the benefits of

cultural freedom and scientific progress®.

Two cross cutting principles apply to all Covenant rights -— the principle of
non-discrimination and the principle of the equal right of men and women to the
enjoyment of all economic, social and cultural rights. These 2 principles should be

read in conjunction with each specific right guaranteed in part III of the Covenant.

(8)
Ratification of the Covenant implies a threefold immediate obligation for States

Parties:

* to take immediate measures for the materialization of the core obligations, by

4) UN Secretary General (2005) “Review of further implementation of the World Summit for Social
Development and the Outcome of the 24th special session of the General Assembly”’, report presented
at the 43rd Session of the UN Commission for Social Development

5) The Committee on Economic, Social and Cultural Rights, Fact Sheet 16 (Rev.1)
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bringing national legislation in conformity with the Covenant, by allocating the
necessary resources for their implementation and by providing the judicial or
other effective remedies adequate to the nature and extension of the violation of

a Covenant right;

* to enable those living under its jurisdiction to exercise Covenant rights without

discrimination of any kind;

* to ensure the equal right of men and women to the enjoyment of all economic,

social and cultural rights.

9)

The core obligations of States, irrespective of their political, economic and social
systems, are at the heart of the respect, protection and fulfilment of Covenant
rights, particularly for the most disadvantaged and marginalized individuals,
families and groups. Core obligations are those that ensure the satisfaction of, at
the very least, minimum essential levels of each of the Covenant rights®) . Based
on the experience of the Committee, after decades of assessing State parties’
periodic reports, given the nature and the amplitude of these rights and the
amount of time and resources necessary for progressive realisation towards full
implementation, it is clear that if there were no core obligations to be fulfilled, the
Covenant would remain an instrument of very little effect. Therefore, the
Committee has been dedicating particular attention to this issue, with specific

references to core obligations in its more recent General Comments?.

Article 2 is of great relevance to the full understanding of the rights
based—approach to the implementation of the Covenant, since it describes the

nature of the general legal obligations undertaken by the States Parties®. I would

6) CESC General Comment 3 (1990) on the nature of States parties obligations

7) CESC General Comments 14 (2000) on the right to the highest attainable standard of health (article
12); 15 (2000) on the right to water (articles 11 and 12); 17 (2005) on the right of everyone to benefit
from the protection of the moral and material interests resulting from any scientific, literary or artistic
production of which he is the author (article 15, paragraph 1lc ); 18 (2005) on the right to work; and
19 (2008) on the right to social security

8) Article 2.1 Each State Party to the present Covenant undertakes to take steps, individually and
through international assistance and cooperation, especially economic and technical, to the maximum of
its available resources, with a view to achieving progressively the full realisation of the rights
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like to touch upon this Article, at this point in the context of the core obligations

and later, as the basis for the progressive realisation of Covenant rights.

Legislative measures (framework and specific laws and regulations) constitute the
foundation for the implementation of Covenant rights. They are always desirable
and often indispensable. That is why one of the core obligations repeatedly
indicated in the Committee’s General Comments is the adoption of a national
strategy and plan of action for the right in question, respecting the principles of
non—discrimination, gender equality and full participation of rights holders and
other interested parties. But obviously, adoption of legislation has to go in hand in
hand with effective implementation and evaluation of results. What happens very
often i1s that in the State parties reports and during the discussion with national
delegations, the Committee 1s provided with an extensive list of legislative
provisions but very little information on their real ground implementation and

assessment of results.

Among the other “appropriate means” referred to in Article 2.1. of the Covenant,
through which States parties should guarantee the rights based approach is the
provision of judicial or other effective remedies, as well as administrative, financial,
educational and social measures. All such appropriate means are necessary for the

enjoyment of Covenant rights without discrimination?.

The Committee has noted that one of the appropriate means through which
important steps can be taken is the work of national institutions for the promotion
and protection of human rights, including national human rights commissions,

ombudsman offices and human rights advocates.

National human rights commissions need to be based on the Paris Principles, so
that they remain independent from legislative and executive bodies. I know this is
the case with the National Human Rights Commission of Korea, established, with

a broad mandate, in 2001 and officially recognized by the International

recognized in the present Covenant by all appropriate means, including particularly the adoption of
legislative measures

9) Articles 2.2., 3, 7(a) (1), 8, 10 (3), 13 (2) (a), (3) and (4) and 15 (3) all contain an universal or
non-discrimination element of immediate application by judicial or other competent organs
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Co-ordinating Committee of National Human Rights Institutions in April 2004.

National Human Rights Institutions have a potentially crucial role to play Iin
promoting and ensuring the indivisibility and interdependence of all human right
s10. However, in the experience of the Committee, for a variety of reasons, many
of them have dealt very scarcely with economic, social and cultural rights,
particularly in relation to the scrutiny of existing laws and regulations to ensure

consistency with Covenant requirements, and the examination of violations.

The Committee looks forward to information in the Korean report on the
contribution of the Korean National Human Rights Commission to the protection of

economic, social and cultural rights.

Non-discrimination

(10)

The Universal Declaration of Human Rights sets forth a broad list of grounds for
discrimination - race, colour, sex, language, religion, public or other opinion,
national or other status, birth or any other situationll). This list does not attempt
at being exhaustive since it includes the reference to “any other situation” to leave
open the possibility for the inclusion of other grounds for discrimination that may

eventually become necessary.

This is also the list included in the two International Covenants, that of Civil and

Political Rights and that of Economic, Social and Cultural Rights.

More recent Conventions have already included other grounds for discrimination,

such as ethnic origin, disability and agel?) .

10) CESC General Comment 10 (1998) on the role of national human rights institutions in the protection
of economic, social and cultural rights

11) Article 2, paragraph 1

12) Article 2 of the Convention on the Rights of the Child includes ethnic origin and disability, while
the International Convention for the Protection of the Rights of all Migrant Workers and Members of
their Families refers age for the first time, as ground for discrimination.
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The Convention for the Elimination of All Forms of Racial Discrimination (1965)
and the Convention for the Elimination of All Forms of Discrimination against
Women (1979) are international instruments entirely devoted to the fight against

discrimination.

In 1989, the Human Rights Committee defined discrimination as “any distinction,
exclusion, restriction or preference which is based on any ground such as race,
colour, sex, language, religion, political or other opinion, national or social origin,
property, birth or other status, and which has the purpose or effect of nullifying or
impairing the recognition, enjoyment or exercise, by all persons, on an equal

footing, of all rights and freedoms”13)

In the last General Comment, on the right to social security, our own Committee
has stated that “the Covenant (:--) prohibits any discrimination, whether in law or
in fact, whether direct or indirect, on the grounds of race, colour, sex, age,
language, religion, political or other opinion, national or social origin, property,
birth, physical or mental disability, health status (including HIV/AIDS), sexual
orientation and civil, political or other status, which has the intention or effect of
nullifying or impairing the equal enjoyment or exercise of the right to social

security.

I have indicated both these definitions to illustrate the fact that the concept of
non-discrimination is indeed evolving to include new grounds that the drafters of
the Universal Declaration of Human Rights had not foreseen but allowed for their

inclusion by leaving in the original formulation that covers “any other situation”.

(11)

Non-discrimination is an essential component of the rights-based approach. It
prohibits unjustified distinctions when similar situations are treated differently as
well as unjustified comparisons when situations that are different are treated in
the same manner. Covenant ratification implies that State parties must immediately

eliminate formal or de jure discrimination established by law by amending such

13) Human Rights Committee General Comment 18, paragraph 7
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discriminatory legislation and must adopt measures for the elimination of de facto
discrimination or discrimination in practice as soon as possible.

While direct discrimination is easy to identify, indirect discrimination is rather
more complex, especially when legal provisions appear to be neutral but in effect
lead to discrimination when implemented. Of particular concern are multiple
discrimination and culturally ingrained discrimination. The former is derived from
the cumulative and interdependent effects of discrimination on several grounds, for
example, in case of a woman, belonging to a minority religious or linguistic group
and who is also handicapped. Since the cumulative effect gives rise to the
violation of a number of rights, the elimination of multiple discrimination calls for
integrated measures in the various areas of economic, social and cultural
development and the guarantee of judicial and other effective remedies in case of
violation. The latter (culturally ingrained discrimination) is the most difficult to be
eliminated because it results from the explicit or implicit imposition of dominant
societal values on those who do no share them, as for example, in the case of

ethnic minorities or indigenous groups.

Equality between men and women

(12)

The enjoyment of human rights on the basis of equality between men and women
must be understood comprehensively, to include formal equality, when laws and
policies treat men and women in a neutral manner and substantive equality that
results from the effects of laws, policies and practices that reduce or nullify the

inherent disadvantage that particular groups, in this case women, experience.

The principle of equality between men and women 1s fundamental to the
enjoyment of each of the specific Covenant rights. Elimination of de jure as well
as de facto discrimination is required for the equal enjoyment of economic, social
and cultural rights. Failure to adopt, implement and monitor effects of laws,
policies and programmes to eliminate de jure and de facto discrimination with
respect to each of the rights enumerated in articles 6 to 15 of the Covenant

constitutes a violation of those rightsl4 .
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Women and men represent approximately half of the world’s population, but they
have been given very unequal roles to play. In spite of the progress that has been
achieved, flagrant unbalances persist, that absolutely need to be corrected, due to
their impact on social development and to the high economic and social costs they
entail, of which we are still not completely sure. It is essential to redesign and
modernise present forms of social organisation so that women and men may
participate equally in all the spheres of economic, social and political life.

In this context it is important to refer to the principle of positive discrimination,
when criteria for unequal treatment are legitimate, reasonable and objective, as in
the case of temporary special measures in favour of women with the objective of
reducing and or/eliminating the causes and circumstances that give rise or
contribute to situations of discrimination in everyday life where its effects still
greatly hinder women from the full enjoyment of their economic, social and
cultural rights on an equal footing with men. Due to their very nature, temporary
special measures are limited in time and should cease to exist as soon as the
proposed objective has been achieved 15.

I was very pleased to read about the efforts of the Korean Government to fulfil
the goal of a Gender-Equal Society, particularly the legislative revisions that
clarified the definition of gender discrimination by specifically describing the
concept and conditions the term embodied; the fact that gender discrimination
victims can seek redress from the National Human Rights Commission; and, above
all, the decision taken in 2005 to abolish the household head system, thus
providing the basis for a new family culture based on democratic values and

gender equalityl6) .

Progressive realization of Covenant rights

(13)

14) CESC General Comment 16 (2005) on the equal right of men and women to the enjoyment of all
economic, social and cultural rights (article 3)

15) CESC General Comment 13 (1999) on the right to education states that the adoption of temporary
special measures with the objective of achieving de facto equality between men and women and for
disadvantaged groups does not constitute a violation of the principle of non-discrimination, as long as
such measures do not lead to the maintenance of unequal treatment for different groups and provided
they are not continued after the objectives for which they were taken have been achieved

16) Korea.net, Women & Youth
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Let us now consider Article 2.1 of the Covenant in relation to progressive

realization of Covenant provisions.

Ratification of the Covenant implies an obligation for States Parties to take steps
to ensure the progressive realization of economic, social and cultural rights by
developing medium and long-term policies and programmes, to the maximum of
their available resources, including through international assistance and cooperation.
The Committee reiterates that in order to achieve progressively the full realization
of the Covenant, States parties must take deliberate, concrete and targeted steps

within a reasonably short time after the Covenant’s entry into forcel?.

Since it 1s within the margin of discretion of Governments to design and
implement the economic, social and cultural development policies they consider as
most appropriate, this issue of resource allocation for the progressive realization of
Covenant rights is a difficult issue for the Committee and the States Parties. And
it 1s still more important now that the process of drafting the Optional Protocol to

the Covenant is moving forward.

An across the board constraint invoked is lack of resources.

Lack of resources can certainly affect the full enjoyment of economic, social and
cultural rights, given their amplitude. However, the principle of progressive
realization foreseen in the Covenant and further elaborated in earlier General
Comments and in the last Statement of the Committee, takes into account the level

of development as well as the current economic situation of each State party.

In the opinion of the Committee expressed in this Statement, the availability of
resources, although an important qualifier to the obligation to take steps does not
alter the immediacy of the obligation, nor can resource constraints alone justify
inaction. Even in times of severe resource constraints, States parties must protect
the most disadvantaged and marginalized members or groups of society by

adopting relatively low—cost targeted programmes.

17) Committee Statement on an evaluation of the obligation to take steps to the “maximum of available
resources” under an optional protocol to the Covenant
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In addition, what comes out of our dialogue with State party delegations frequently
1s that the insufficient fulfilment of economic, social and cultural rights is not only
due to the lack of resources, but also, and above all, to the development of
domestic priorities that do not attribute sufficient relevance to these rights and,
very often, to the fact that material and financial resources, in themselves scarce,

are not targeted and used to the fullest extent possible for their implementation.

The progressive realization of Covenant rights by States parties is also difficult to
monitor for lack of disaggregated indicators over a medium term time frame. For
example, many States parties do not have indicators that enable us to assess
discrimination on the prohibited grounds referred to in Article 2.2 of the Covenant
in relation to specific groups that are traditionally subject to discrimination, for

example, the Roma and other minority communities, or the indigenous populations.

One of my Committee colleagues, Prof. Eibe Riedel, who is also visiting Korea this
week, has been working on the IBSA project on indicators, benchmarks, scoping
and assessment hand in hand with a team from the Office of the High
Commissioner that is also developing indicators for civil and political rights, and
economic, social and cultural rights. Hopefully when both projects are ready to be
implemented, it will finally be possible for treaty bodies and States parties to
establish mutually agreed targets and benchmarks to help keep track of the

progressive realization of Covenant rights.

The rights—-based approach to poverty eradication — a case in point

In times of mutually responsive negative national and international environments,
more than ever, the fulfilment of economic, social and cultural rights has to be
grounded in the interdependence of economic and social policies. And in my
experience of policy formulation, this link has been made very clear in the context
of poverty eradication, because a rights based approach to poverty can reinforce
anti—poverty policies and strategies and make programmes to prevent and combat

poverty more sustainable, inclusive, equitable and, therefore, effective.
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As recognized in the Committee’s statement on Poverty, adopted in 2001, the term
poverty is not explicitly used in the Covenant. But it is a recurring theme
throughout the different Covenant provisions many of which, such as the right to
work, to education, to health and to social security, have a direct and immediate
bearing upon the eradication of poverty. In our dialogue with States parties, the
issues of poverty and deprivation are normally considered under Article 11 on an
adequate standard of living, that includes the right to food, water, housing and

income that enables persons and families to live with dignity.

In the past, poverty has been defined in a narrow sense as insufficient income to

buy a minimum basket of goods and services.

(14)
Presently it is understood as the lack of basic capabilities to live in dignity, a
multidimensional phenomena linked to societal organization and functioning (or,

rather, malfunctioning).

Poverty is the consequence of the violation of a number of Covenant rights
because it is indeed the result of various unfulfilled needs and shortcomings at the

economic, social, cultural and behavioural levels.

The fact that more than 800 million people go hungry every day in a world that
has unparalleled food production capacity and that nearly 2.5. billion of the world’s
6.3. billion people lack access to basic sanitation and one billion people lack access
to safe drinking water is a clear indication that the great majority of States
Parties have not yet fulfilled their core obligations and hardly any State Party has
used its maximum available resources to fulfil the rights of people living in its

territory to move out of poverty and to live decent lives.

The recently published UN Millennium Development Goals Mid term Report (July
2007) shows a mixed record. It is heartening to learn that there has been a decline
in global poverty and that the poorest are getting a little less poor except in
Sub-Saharan Africa. But it is a matter of serious concern that poverty reduction

has been accompanied by rising inequality.
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In fact, even in developed countries, where economic and employment growth have
contributed towards the improvement of living conditions, poverty rates are still
high and pockets of poverty and social exclusion persist, calling for targeted

measures for specific groups.

(15)

Notwithstanding that national capacity i1s a key factor in implementing economic,
social and cultural rights official development assistance and other modalities of
international cooperation also have a very important role to play, since the
Covenant entitles State parties to receive resources available from the international

community through international cooperation and assistance.

(16)

But above and beyond all other arguments, States parties have not yet totally
moved away from a needs—based approach to combat poverty to a rights based
approach of social inclusion. It is true that individuals and families living in
poverty and social exclusion are normally unaware of their rights and certainly at
a loss of information on what the system offers by way of support to enable them
to demand solutions to their problems. The problems may be different, but they all
have a common root cause and that is the lack of policy articulation and
coordination that allows individuals and families to fall through the cracks of
sectorial policies. The recognition of the multiplicity and of the territorial nature of
the causes that lie at the heart of poverty have not yet been fully translated into
a rights based approach that calls for integrated inclusion policies, individual
support benefits and services, and local development that brings about economic

and social change.

Integrated inclusion policies are at the heart of poverty reduction and eradication,
but they are indeed difficult to be formulated. In my work experience, the main

difficulties are of:

= an institutional nature, in so far as public departments do not coordinate sectorial

policies effectively;
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= a financial nature, because the public budget is often decided on a sectorial basis
and sectorial policies do not always coincide in terms of target groups and

proposed protection measures;

= g cultural nature, because anti-poverty strategies are considered to be social

policies and therefore, under the purview of the “social” Ministries;

= an operational nature, because policies are influenced by a wide range of
conflicting priorities and governments are faced with the need to find an

appropriate but always difficult balance.

In addition, many countries lack adequate disaggregated indicators and benchmarks
to evaluate the extent and depth of poverty and, consequently, the impact of

measures undertaken to combat poverty, particularly among specific target groups.

One very positive achievement is that a number of countries have opted for the
introduction of a guaranteed means-tested minimum income with a positive impact
on poor and very poor families. In some of them, and this is also the Portuguese
model, it follows a two-thronged approach: a financial benefit calculated on the
basis of household composition and resources and a social integration programme
jointly drawn up by the recipient, his or her family and a social worker and
monitored by a local Committee.

The amounts are often low and they may not account for profound revolutionary
changes in the lives of poor adults and children but they certainly support “small
changes” that are crucial in reducing the negative effects of severe poverty in
certain life cycles. And it 1s certainly a right step in the direction of a rights
based approach, because it a guaranteed income. However, an important element of
assessment of this measure is to avoid an excessive focus on recipients, losing
sight of the fact that social exclusion is not simply the result of lack of individual
motivations and decisions (which would bring back the needs—based approach), but

rather of societal failures (that need to be overcome by a rights based approach).

Employment and social security systems have a very important role to play. As I
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have already indicated, women are increasingly entering the labour market
reducing the availability of unpaid informal family carers. As a result, families now
need additional financial support to be able to afford care for children and adult
dependents and this can be quite a burden for disadvantaged and poor families.
Family benefits guaranteed by public social security systems, for example income
related child benefits, of a higher amount in case of poor families and families
with a higher number of children; legally established minimum amounts for
benefits replacing lost work earnings, like in the case of unemployment, sickness,
old age, invalidity and death of the breadwinner, are important tools to combat

poverty.

But work-related benefits do not provide universal coverage. Children are often
poor because their parents are not in the work force and therefore not covered by
work related social security benefits. In order to become an effective tool to
overcome poverty, certain benefits need to be universal with minimum amounts to

allow individuals and families to live decently.

The last component of poverty eradication policies I would like to refer to is local
development thorough community based projects, adequately resourced by relevant
public and private partners. Where they exist, they have contributed to job
creation and tried to eliminate the mechanisms that lead to poverty and social
exclusion, namely through:

* cooperation between public and private partners, to identify solutions to problems

that often fall out of the responsibility of a specific public department;

* interdisciplinary approach;

 participation of local groups and communities.

This perspective of development underlines, on one hand, the human factor
necessary for the improvement not only of personal competences but also of
professional skills and talents. On the other, it promotes a collective awareness of
the different social problems and the establishment of a network of partners at the
territorial level so as to avoid the risk of haphazard measures that lack global
coherence and systematic intervention that is essential for medium and long-term

change.
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The on—going debate on the Welfare State, the Welfare Society and the Welfare
Mix that has decentralization and privatization as its main features permeates the
entire poverty discussion.

The bottom line is that the efforts to rethink and reorganise the role of the state,
no longer as the sole provider but rather as the enabler of the overall framework
to ensure universal and equitable access to basic benefits and services that allow
all its citizens, but specially the most vulnerable, to live in dignity, in no way
decreases its final responsibility in ensuring an acceptable level of economic, social
and cultural development that allows for the materialization of economic, social and

cultural rights.

Involvement of civil society

Civil society is constituted by citizens who organize themselves formally and
informally around common interests. They may take the form of social movements
or be more structured as charitable organizations or advocacy networks. There are
also more ad hoc groupings, where people are allied less by pre—determined
purpose than by shared experiences coming together in response to an immediate
stimulus. At its essence, civil society is fluid, simultaneously reacting to change

and seeking to direct change in this dynamic environment!®.

Unfortunately I do not know much about civil society in Korea, but I am very
much looking forward to learning more about it in my meeting with NGO’s this
afternoon.

The participation of non-governmental organizations in economic, social and

cultural development is two fold.

On one hand, it implies their involvement right from the start so as to enable
them to participate in the different stages of policy formulation, implementation and

evaluation. This entails more than providing them with a voice or asking for an

18) www.civicus.org/new/media/FinalDraftSocialJusticePaper.doc
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opinion in the later stages as if what is expected is a validation of the decisions

already taken by the public authorities.

(18)

On the other hand, due to the proximity to local communities, especially to the
most disadvantaged and marginalized individuals and groups, information provided
by NGO’s on implementation or, in most cases, non-implementation of the
Covenant, 1s of great relevance to the Committee that has for long recognized the
fundamental contribution of civil society, having been the first treaty body to
provide NGO’s with a formal opportunity to present written and oral statements

concerning the enjoyment of Covenant rights in the State partyl?) .

NGO’s have used this prerogative in a systematic manner to present parallel
reports to the Committee and contribute to the dissemination of the Covenant, of
the Committee’s General Comments as well as to the follow-up of Concluding

Observations.

Optional Protocol

Before I end, please allow me to take advantage of the opportunity of being here
to reaffirm the importance of the draft Optional Protocol, currently under

negotiation, for the justiciability of economic, social and cultural rights.

(19)

An Optional Protocol will assist States Parties in reinforcing the rights based
perspective in laws, regulations and procedures that affect the enjoyment of
economic, social and cultural rights. It will also have a positive impact on policy
formulation and implementation since it will enable States parties to identify policy

gaps that hinder the full implementation of the Covenant.

In the view of the Committee, the effective implementation of the Covenant

demands respect, protection and fulfilment of economic, social and cultural rights in

19) The Committee adopted a formal procedure for the participation of NGO's in its activities, during
its 8th session, in 1993
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the same way as for civil and political rights contained in the International
Covenant of Civil and Political Rights. This is the cornerstone for the Concluding
Observations to States Parties, in which we signal our concern when the
implementation is not as effective as it should be and recommend measures to
enhance implementation of esc rights. It is then for the State Party to decide on
the most adequate policy options to comply with the recommendations, since there
1S no single model to achieve economic, social and cultural development. The same
procedure is valid for the Optional Protocol, where the State Party concerned will
retain the final decision on how to carry forward the views expressed by the

Committee.

Lastly, the full enjoyment of economic, social and cultural rights is essential to the
empowerment and participation of individuals and groups in the economic, social

and cultural spheres.

Besides raising public awareness of the Covenant, an Optional Protocol will enable
individuals and groups who feel their rights have been violated and have
exhausted all the domestic remedies, to avail themselves of another mechanism to
exercise their right to the effective implementation of a Covenant ratified by their
Governments, moving from a needs—based perspective to a rights—based approach
that 1s a pre requisite for real empowerment and meaningful participation in

democratic systems.

Seoul / Dae Gu / March 2008



sk A SolAdel A, A L B84 Ae : A03 A% 57

7| =LA (PPT)

H S5 MAloAM 2] B -ALS]-
=21y | At 2

CHet2l=, 20084 3¥



A A3l 25
& 2otF7|

S4H-AlE 251 Az ¢
2 3]: The Committee on

Economic, Social and
Cultural(CESCR)

QB H-ALE-ZEA AHelof
st FH At The
International Covenant on
Economic, Social and

Cultural Rights(ICESCR)

A5} 74 1 RBA Eeeh v
olels
A He| ¢S
<CESCR >
& Tt
- 182 S AFMET}
R E:
< Heh
- g2t ol "ol
- 8h =g My Eok &ty
- BH-ALE- 221 AHeEl 2|
&hAL, 2l AR 1



59

4.

k!

2

-

: A}

o4 AAH, AsH 2 wE A

S
=

AIA

1

i

Rl

ol

I 0l
R
N o=
IH P_n .
1| 100 |
OF o of
K [
R g
Mo RO
N T o "
AR PR
N R
ol o X &r
Uy R’ = ol
H 20 T <

2 16

o
=

o|ot 32/130, 19774 12

| 274 2|

X~

oq---

[s)

—

o

7t

=i
=



o

: RBA

3} 7

st
=

inciple)

burg Pri

& &l (Lim

=l

=
(==

el o

= _m))x 1 o=
o N o
Mol — 7 | -, H S
To dRE| 0w || g2
® Ams ﬂﬁ ] Mo Re g
f> J\L \f’
)
o
N — T
— UT ~
o o1 A X <
G I G R I
= 0
Mo o] = ﬁ,__ ww
X ~
—_~ —_ o~
TV TS "
wON A TR
A A




Fushs A Foql AAA, A8 2 T A 0 AL AR 61

= 0|5t AtetE HESHA sh7| fleh ol el
=2 delel 4= tist ZH-Ate]-Z3HA
Hez| /3 (CESCR)G =4
THEA U8

(2| 8) B3, £F, &8ist| flet SA=2 BH 2|F

#

iEIC’I) *'OII

'=|'A|-E 0|g|0| | °|I|- o| o|=



A A S R w71 B ARS8 HhA]  RBA e B4

ol Tzl 3l
oI5, MY, 22 18

0z

3 (Gender Balance)2| B35}

vV v v VY

It
A
H
N

2o S|

» MA =t (23Est

T

S5 d2te| 8 =)



63

=]
T

A

k!

2

-

: A}

ot Az

o4 AAH, AsH 2 wE A

S
=

AIA

1

i

3

Ll

< 2HICESCR) 2x=2} 3=>

—_
__On_
T

i
-

M
L[n

gd
0.
0
Klo

:_E m__. _u_.
Kl 30 o)
o ™ AT

o
ol w1 KIr



o

: RBA

o A&} FA

-

rvze)

et =7HlA7) T 3

i
B
<

RERR

64

AM2o| ol &

700
Al

=

2

(BX|=l AlTo| 7| =811 2f A

T
Y
ujo



o4 AAH, AsH 2 wE A

S
=

AIA

s

A
R

= Mol JH7H Helof ciet

i

i
oM

ol



66 ARslH DS Se S7RIRYI R AN Sjdt Al L RBA R4

H| X

“(REEels) ol F, I EM A o] B,
M= o J|EF Asl, 4 27} B2 It
XA S8 B2 J|EF X9 Soll 27{5}0]
2= Ab2boll ofsf X 9o X 2= ofot
st alel Rbgel oIy, Bk B2 SALS
St slHL 253 & 2xo2 safx|s
22 ujH, 2X| 22 M5 (S olo|sich)

10



67

=]
T

2

: A3

AIA Sell A o] BAIA, AHElA Bk e

Bhe

A
R

H|AMH

m_ﬂ & ORT

i RO X0

.m_. = S Ko S
= Mu L ..or_u ~ Mﬂ
R g or 0y
20 K1 ol & |
._uo .q__.__“_._ _A._” n o H_l
R o ®ow g
7o oo U et S
ool or 8 <
AT ol rFol <

| SHE
-
oy
= |z | % gz
X X Tr N
X r

w | wm | | e
c N Njo alSNG
O O O O




jo
0
0

o
[e}

P
20
I

=

PN

M=
=1

4

@

Rr
el

=X

N

Kl
Tol
Kl
“u_mu
__O“_H
ol
oF

]
O

jo
H0

I

K
K]

iy
I

|

P
p

K

12



wWHshs A FollMe] FAH, AEA B 28 A AR} AR

ICESCR H2|2| HZIH A5

> T2HICESCR) M2z=1%t

“CALZ 2 Ap7|Li2} 712X g = o EF &835ts It
CtEo 2 E2 IMAel Axel ey, §5
i

Mol elxol B Sof U TS

e B B | =
=Choll ofsl| MEIMo = o] Fefol|M el E A& 2t
SHAH A A|IZ|7] /el =X & F& 2|FE &ICt”



M
o

AX|EHoz MAE QX 57| 26l

Lt =]
[ -

'

211 5
- T
4=
g <l
U
00 <
B0 oy
mrluA
S ol
N R
q 1

~
o
ruow

™
ol
H =
K o
<A
0 g
m
S %0
mu.q./.o
I T

E Qs Oid2 AT

|t

(<]

o

.
o

AAMZ|H AEa HiY S =

ol
AA

Ct. £t BIZ2 OAMETE 283t A TX-AL2

Ao Ao

lo| i = T 2323 o2& {9 (1995)

—ALE|TH 22 2l ek M A1 H A

14



FHahs A7 SelNel AAH, A W RS Al Al 4w 71

® A ALS|IT} el 5 &
— GNP2| 0.7%
(| El1=of et A== 0.15%~0.2%)

o I AY |7, U ASIolet sA=EE
- PEZYDIIE L #B T2 o
A AN 25N Aalo| e
=Sl o/ehE DefE Wevt ot

vl

5|,

15



w H2|of 7|=8t A&l A EZ Z(rights—based
social inclusion) &4l 2
- E8tE =8y
— o B 1} Mu| Ao Cf st He| F0d
- X[ =2 a3of JAo{A{ L] Eo{=Z

16



o4 AAH, AsH 2 wE A

S
=

AIA

s

A
R

=x| m2iciel

o =x| 27}

k=3
® =X| EsHWelfare Mix)

® =X| A}

7ol

o
|
_

17



74 ARSI AES SR SRV B AR S8t AhA)  RBA R B4

& TAtet EAM el o 2

¢ 12HICESCR)T} & Et=H
(General Comments)2| =HAt

& 2= (CESCR)S| =&A5H

(Concluding Observations) O|
Cf st A



o F M

o4 AAH, ASH 2 wE A

S
=

A

AIA

1

i

ot

Ll

il
ox| xo| 2E

==
1O

sheb Satolof o3t &

19






337437 RBA(Rights Based Approach)

Public Policy and RBA

Andre Frankovits(Z 5 1@ C|ALS] U] 3)






T34 RBA(Rights Based Approach) 79

[xﬂ 17 HEFE(%%)J

35433} RBA

Andre Frankovits(&5 <1@0]ALE] U]3%)

HAFEU S o E

AT drbd 35 FHUEA EE e R 3 AT (RBA)'S FAIR HAbee
=ie THISL gle BEE SpAe] RBAZR: &o7F 38012 AREE Zlo] AR
B &

Atk U= AAFH RBAZF AFE3 S=A EET aWsfor o W7t
v 720 A9 93] (Human Rights Council of Australia)x 1995 "&u}
2 3y o g S g ddF HI (the Right Way Development: A

1

human rights approach to development assistance)'o]2t= A &9 HIAE TR
o vYe I st A SFAEALEe HRuAer FddAnTHATH
(OHCHR), UNDP %5 UN 7|#E¢ RuXE AyE % 'RBA"ZE &ol& 19904
a2 3 H=ZA 2oA HAdes AS A HATh

el AAIGE 1995 BuAe] AZ|7E @ Y TRIaAMEE TF FAMNTER
(ODA) =2 due] #al AAZ A v /NEZQ AFEAolth o8 o|f =
B AFRIAe T Z2aWE Hristazr ste AL ofyi EE LT Fl A
FTEHoE FJAHE AHE 52 A= e A2 A EHe AFstaa Fol

. oA AR oHe F& FABAE GeT 2 AFo] xFR & Ao

- g AEE ARG HE A EHHQA AR
- AP E FEATN7] A FTr A GE S vhstaAr §AAg 2 22 AR
Y FAHZAoR JFHS vX = WUTs 1y
- S AE S FHoEA AAGGE BT &5t A
e 23, AL A (coercion) ] F9](managerialism)E F3t] HAGE I Q)
© Aolth 1A AN ek ©®HA e dAHY YEoeEw FoH s IE



"l.

:{L:]_

9

A

=

82
[€)

=
RN

Z3Al, AH8l,

1

T

= H

o —

3] Al ©
o

EE

3

!

(disadvantage)

o]
2]

=3 E0]

]

H
e

°
pal

=t

3 oF

S

2o we}

o] Al
RS |

SOXW TP oW E TR CROCINGTE I T R do =
2 o M 75 0P = o W No T o W T S 0L W
S A I ok 2 2 2
5b of m % b M, W I 2 o =
S mp o Lmﬂﬂm_ﬂ_@ M2 ok o oo & 2w T o) M
Exmd TR LT L S TN = T
N & op T nNoL - gy O ol A = ~g ny ° R
) N o 5 ™ o B o 2 o oo B W
o= Tk Moo W = = e 2% ok o T o —~ W B
) jul ﬂ_n —_— 7o 1_7I =X AN 1M & 5 E w Lﬁ/ H._
WK o D N R B = WO unu_m T
TR em OB PF - = - R ORI
[ A N = S T, 22 8 o B g BT
oy 2 x 9 " ~PZ5 §5Y e T
o= oy e U BN e 5 2 % o < )
-~ BB = dr o gy B g By W oB %
T NG T LD w2 AL nog R
‘,.mrﬂ i W ° T T W W ‘O ~ - S ‘_.“Mu W M o o M n#rt
Er sl TERAm G AT ERET Ew w5
B o _ a9 =) 63 .
ol T ° mu__ o oy F < o A % 3 T o oF » o
N o} W AR g o Z w0 = o o o oy T
~ o Y N = T A X Jo M B - I
T _.Loa_/n._/uoao_e ﬂU@u}o_B_@ I W
T NPT BN B g3 ° N85 oy gLy
A o A ) o) H) M . = H = > g T ,PA = o T o T .
ol ofn o ‘,.Nm w = ol 0 my O = g N o o =~ M oy
_!1_ —_ '0 —~ jin _ -— ﬂk_._ o] T =) &~ __o,._ _
B R @ o B T ow o R I I B BT R o o = X
) = _}w mjr v gm =) RE wf - o) 2 N8 g Ew 0 Mo w o _m_m_ W e
§oo 0 N Uy R oq 3 o ®
oW T M ™ O L % W o5 § oy N_m & do o m_M =
=N o ° = P, o ncu T Tl To5 o8 op OF E < o
oE A CE LT ANy Hwn YOE N ow ~ °nox
T ROL g T 0o o B aE By §ES =
o8 R o kg og Do R Do 4 B g o W o ow M
T o < T Hogmoge oo R B H E X o x
FENE b BRp R FAEST 4 SR m R
ﬂA!O — <N 0 ~A_._._ N . ‘N wU = z
FC N S N I B A= T - R A
o (- o K o el Ho IH oy mR BR = N M o o ° = To AR o
o = 7 ) Rl =5 TR o %W Thod g X WS
E W o i U SR A R N o ST W W B o
o= = & B Z 5 M o o o 5 = &
— < X == ~ O = X
RN Moo l | o N ojp T R U <2 Ho o 8 = o o
= o W S - L o W N & T X Z < ~ 3 B oY
Hg®#® oS TRTEFTF o WAITSIHFL>AFT = NN



T34 RBA(Rights Based Approach) 81

RBAE o|A] €& &2 ALgEa 9lom A Holol A4 FHAZA g4 F
H Qul 2472 A0ZT RBA 982 RBAVF 2= B
'E" =]

g Fx 97 of = Z7H1AAAS7E ol HAE Tl S

of EWA AT 5 At RBAY NG Fololm oF 93 ofd Fue] Ba
3LX] So #A3 =98 £ = 787 @ £ o 3 o]E3 AYE nvids] F
A ZAAAY DB el ZALe] vheS AdkE niolth

A 2HE Fjue] 2lo] RBA Aolol el Al Azte) Hr= s dx) fo mEw
A geko] #3 EMH A WMZHE= =2 (Manfrd Nowak)> RBAS "Az], @3,
o), A 2 AU (rights, entitlements, duties, responsibilities and accountability)
S gA  vel WAE Q4o Fd gageleta AW v ok

melA s)de] BE RBAE ZAAAYE ZolAe) 7, 712, 97 5 2o 7)

3] ?8121'1/*3 o

7 T A

ol

R FHAY BF THHE HEs= /Mdeolth RBAY HE+= 19861 "
el gk 9 #E]dU(UN Declaration on the Right to Development)'ol| 7% €
it 2 H=5Hola AHr-FaL vl JNdelle] Fojeh AdaEe] A EuiE V]

wow A Yo BAs LE Qe BAE A&How AHATE Aotk

o

o)l
RBA g, 23 s 2e 71EA <
A Y AASE T3 BALES S
A HolyA etk 22y RBAE A1 "F33 FE(trickle down)')o] W& ¢
As ddstr]el AAA Fas HAAFI Utk RIS FAH B8 o) Aol &
Aste AT A W

2l Qe g Wl
g

2l

R

(K
2

o)
o
g
0%

rr
k>
§9
)

Aoz sfdafor ghe dAo] A AAL Aok =T
W2 7R A g o] oyt AT FA, I7F e A4 A
doll A WA E &% 5 (inequity) WEolzt= e dHsoF de FS HoEH. UN
A, AH2l, w34 dE Y3 e vged 2ol WEs Aofsta vk

O

%
0
5o
i

1) 972 F : FF Ags d7Igel FAA7IE Aol 27195 LHARIAZAA 1A A71E BFE
€ ol&



}

e A A G

- A AL G o
=4

A EE

~
o

9

}

°
pul

=

i ot

Q1% o
015

3 =2

FAQAAAT 2]
A7F

A 7HA 9

[e)

Hol A= <

=

AT, o)

=

=

o o

A=
AA

o] RBA
(RBA)ol| #3t o] F&5< ©]al(UN Common Understanding on the Rights-Based
o)

5
L

SERE

s

2%z yEhtal

2=
T

1

R

k)

=
=

REIEE
Approach)"2}
T A

jus
I

ﬂl
i
Jo

AN

R

+

B

¥
]

" o] 2} (duty-bearers) 7} o] -

el

JJo
A8

o A

24

A /E= ‘A B A (rights-holders) 7}

7lEe] Ho &

)
—_

A

J))

RBA

TAH(rights claimants), {1#-§ &7}

J

8

229

T

L

3ttt RBA

[

i
Gl

~
file)

_

o

i

Z}(Tool Box)o]T}.

Ay

=7

A8

oo

B9IAg o Al

AZsE AN

o] 2} Axteh= A

o
R4

A

¥
RS

7 Eo]9(disadvantage)> 74 E

13

™ oo

’|.

[

ek A 9



83

RBA(Rights Based Approach)

A

Fo g,

S

pi

@ 2AWA 747 AAF ANe AFes

o]

RBA+

Bk
o

o

ISR

9of go] weE

L=N{e]
o

u, grel 43, A, 45

Al gl

o] (meaningful

=+

N
on

mr
4

sk,

participation)"&

Fal o]s Al 712z 90\ o

[

S

| 73

3

2adHeln AAHeR 3

=E
= —

EE5974 RBA

AAK3)7F o0 AT Fwkol] <l

A 279l

o]

i

a7t AdEA

1.

o

o
oF

K

o

T dnh wEbd dael e FAJA VRS uReE

A=)

A

=3
=

y

el oJUYMEIE Rl FAl o3 e 3ho] & 4 glom o w

378

=
=

AYATAZL A9 A

L
T

o UM E E o

A} o a oy

i

;OU

7V7F &E

3

i

&

Ao o

&

P oAt o

[

i+

il
mH
o
Gl
0

—~

;o.._
Nfo

R

TR

271 Ao,

o] ztA]

=

o

oF27)

Z
S|

He FNFH A3

T A @l

(i3
=

=7

=1
=

3}, A, BA, A4

al7

i

oy

o



=1}
=

Z7be] ol%o} A3

| —
T

3

7N oF

!

B

ske} 713, A sl

A A L

—~

;o.._
_.OU
2]
el
;oo

o}
ofn

AN
22!

fo} =7}l

S

00

=
B

)

s
&0

-

[ae
)

o %9}

3}
=

=z =
O

A(F7h ZRe) e

|

94
4 AEASS AE

3
S B LL:

E
=

N
o

o}
B

—

)

)
~

i)

—

ool At W

o

So] ol A Af

=23
)=

o A}

0
_z_o
)
sl
o

pu

_—AD

—_
o

=
3

7)% 5 9}

RBA= ©

sh%

o] 13

HAYS

N

ﬁo
B

ksl
gl

ok g,

B

RBAS A=

B3 - 7, AL

1
T

o) % P94}

1
T

3

3] o}

EIEESE

AN

< FyaloF & ¥ oy

g o]0l

1
T

SRR

=
=

]

g0l o}

2]

o]

718k Z3A

ol
=

A

7

= 9z, 44 9%

Az AFA

Ho

&

o



T34 RBA(Rights Based Approach) 85
& e Aolelo} B

TAH BEYHGoM= JddH HY "F7HE(value-added)" 7Hol it =<7t A}
F AT 53], "FrHE olgte AT &olE AMEITE olffE HHE NEAHE
z d& AAA Fote olH3 HZo]l HE o axrt ot

W RBA AAAEE RBAZ U vhe £4, 94
A s ATdoal FFI shARE IRkEA
= RBAY F 7[A] &

o =AM RBAE 7Rt g2 oRA2 stojg WA Fu3 A8 7E
S 9% 71ES ATk gk

fu
A T )

==
o

q94e MAYZE A F AR BRE A, Thsh FAF Aol a7le]
o SAE dokg Sk MAe FRRAE ¥n WAl FRPUYRAE ¥ B
e} olete) e AFEE A7% AYEE 99 34

7¥

Aok &AW 2 MokEe Tl AR AT
)1\_]__

ol
o
S
ol
o
rr
Hl
N
N
Lo,
o
-
S
=
ot
o
=
2
ol
o
S
of
i)

o=
5ol Yuk=3(general comments)©] 7} A PGS owuE e &3ttt

o]A] RBA AHAANAY E 71A] dAES AHHA e 19919 5F FAde=

=
FEH  FEe} A EFFANLLZT(Australian  International  Development

X,
r o
o
=2
Ho
A
o
o
=
2
ofr
ol
bl
o
N
)
o
fru
=2
Ho
filo
1t
>,
:(I:»l:



B
h

o)

jlN

.
110

i

] o1& deolth

[e)
-
(Sl BAA, Ab84, 3k Aol o

A2 719 o]

&

He v=3

Eole

b ol

AEE

RBAE

[ez]
==

h

& BEs} B2 obAlo} A

o]

17 2=

J

3

T3tE g e® AAXIL Ao (AT o]

371% stHTh

How ol

0
K

A5

g

b2s

a4

e
AAA=Y v

2

=
=

|

=
=]

19

o

]

dlo

ks
pul

It B8 ol )

A AHE Beldol

g 7]%

A

]

A

817] A=,

Al 14

Mo

Mo
,mﬂ
™

ol

<0

g A3t 2y 2ojoltt. o]

7

7HA]

ki3

e

o
i

o}

2]

o AIWALE A 8 F7h1 )

A

HFo AN

ae &

=)
2

s

T

= ZAE3IAY
Zl¥to 2

Pl oA
b A

S

X
nR
1))
L

=
=

3 oF

AA

=

oA dstA o]
3l oF

2ol
YAl A HALE] 9] A

3 oF

4

dA

B

A8

o

171 wZell ol

[

o
A=

=

)

sk,

3] (European

2

p

gk f9 9

B 2}

Ak
=

= B

AL

I RBA ©]
Commission)7} 9|2 d 2003 9% A& ol L339 A3 O JEUEC] 9

Zrol At

" Al

)

A

il
Z.O
gl

W

%

R

b 28d 397

2 2 A3

A (gender policy)

EBIEE:

o)
e

,w.o
o

wK

el

Jo
G

To-



87

I

A

[}
ol dE

718 AR,

RBA(Rights Based Approach)

o

R

]

2(_1

A 2

=

EYEol 4 FF3tl 484

ATk E o
NZAID$} 2

-
R

3}

S

ok

0

48

=

il RBA=

o

S Hjl-§-

e

#474

iy

N

e o

=
.

1At RBAZ}F & t)/to]

file)
N
70
e

To-

¥

A gA

E &)

7N oF

bo] 1% shtelal A

(<]

ZAHQ 71Ee]l AT M«
o,

= 1
T

=L O
S

%

Al

=

B

gl

j

o] GARAGAAANN BAsh A FARGAAZ of

o] e Aol AATII]F(WHO)S] 41e]AL

=) A
=

=
T

=13
=3
7

EX
=

=i
k<)

-
T

AA S AT
I

_tq
e

|

T

Nd

O

)

h

A Aol

=)

R

o] 7hafA|aL

T

?j_

il

;OL
N

3 R

R

& F7he] el ol

o
= -

o
A

aig
W)

il

53] A 3 AEY At tewy

@

N\
o
M
jan

ol
il
uze)
B
in
mH
o))
)

mi

—_
1o

o}
0

K
BI

B
o

R
o

fuy

il
N

oA e

Rl

2

ol d AlA

(Agreements on Agriculture),
L&Y

B

JA " WTOS] 13 thapA A}
A

J(General Agreement on Trade in Services) % ©|

OLIEE

o
pul

-

(Trade-Related Intellectual Property Rights),
o &

skt

7

o

are

oju

i

o] &kl

=
=

374

£ A9

At ]

o

—

W

AN

ol
00

Bo

X

O

A=)
RS

oltt. 4

A}at

]

A
f=i

| Bolalole]

3

=
=1

&4

A og o)t

AEEIREE

Eof=

e

25 357 (codes of conduct)d] /Ndz 7|]o]

T

s



88 AEIE AL AW F7RAA7T 2 ] QB34 34 RBA EYS 2

Global Compact) 53 22 o|UMEHHEE EoJ& Zo] & Aotk X NGO
g=4 7]go]l AzsiAl Jdds Hagtha HdsiH o] Sl A ¢
Hstar ok o] g Hido] AREQl A9k EHE] AAR AS5FH ol
WS vhdste Hol ¢ AAHHY el
dHE, TF AAYLIE OECDY v=37 7]gel w3zt 7ho]=gQl(OECD
Guidelines for Multinational Enterprises)< st Hx2 A IS Hew
71 AFAT. A e SFEFL AtS e td=3 VYol ot FAES
YAz 7hE Aol FoIAE st Atk TFAAAYI(HRCA), FAMET A
3] 9(1C)), Aol ol ATt HUYARAID) 5 570 71#0] AAHME A=A
o #d JFE 29t e &F AFF (Department of Treasury) Woll =7}<d=
#](National Contact Point)7} A 7|1#HET T 7199l CEOE ZuUlsted oz A
JYE FAHAH. 2 CEO= o EYHAA] wl¢ fF&stthar =73 14 7|HEe] Al
718 JAAFAE 719Z A wrdstATta k&t oyt A3 A AlElE Jhol=

2kelol a&Aol W3 OECD HaAoA o] B 5 3t}

=

-,
i
12

JE

o] 5] RBAZ ©]&3lo OECD 7lol=elel 53 e
o %—‘%%, 7199, NGOEAA o5& AAAA JAAMNE S 7149 A8 F F ol
AN EE ZHsle H I7RIEYs 7 JAo|gtn A Z+sit

A=7hA RBASH #d® B 74A] QA BA, AH3], &34 Aot ¥AE & o7
917]2 ulath RBAE /o] &AL 93 243 wholr] mjiEd ZYeHoan
- Hag ot

ARy o



T34 RBA(Rights Based Approach) 89

Public Policy and RBA

Andre Frankovits

(Executive Director, human Rights Committee of Australia)

Thank you, etc

Just the other day I was approached by a Timorese student from the Australian
National University who is working on his Doctoral thesis on the "Rights-Based
Approach” asking me when exactly the term first came into common parlance. I
had to confess that I did not know precisely when this had occurred. The
organization that I am associated with, the Human Rights Council of Australia,
published a report in 1995 called "The Right Way Development: A human rights
approach to development assistance”. I told the student who had contacted me that
I had discussed the findings of that report in 1995 with such United Nations
Agencies as the Office of the High Commissioner for Human Rights and at the
headquarters of the United Nations Development Program, but that the term
"human rights-BASED approach” only really came into common usage sometime

in the late 1990s.

The project that resulted in the 1995 report was loosely based on research on
Australia’s official development assistance program. However, it was not designed
as an evaluation of that program. Rather, we intended to provide some practical
answers to challenges that we assumed were common to all development agencies.

These challengesincluded

- a consistent refusal to link development and human rights,

- a persistent focus on negative conditionality to pressure countries to stop
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human rights violations,
- and a dependence on managing economic growth as the sole road to

development.

Inother words, human rights were to be guaranteed through coercion and
managerialism. And, most significantly, human rights were defined as those
confined to some of the Articles in the International Covenant on Civil and

Political Rights.

Accordingly, we formulated the proposed approach based on the rule of
international human rights law and very importantly on the inclusion of economic,
social and cultural rights, the realization of which we saw as key to the abolition
of poverty and disadvantage. We began to explore what international law had to
say about the behaviour of states and the nature of the latter’s obligations for the
realization of rights. We also addressed the concept of progressive realization and
affirmed to our colleagues in the development community that "progressive
realization” in Article 2.1 of the International Covenant on Economic, Social and
Cultural Rights did not excuse governments and their agencies from taking
immediate steps in cases of dire needs and did obligate them to formulate plans

for the eventual and full realization of all the rights in the Covenant.

This was a novel approach in 1995 following the various changes in the concept
of development and development assistance. We had started with the model of
development based on the Marshall plan following World War II, we had gone
through various development decades, we had defined sustainable human
development, we incorporated women and other target sectors IN development and
vet poverty persisted and the scourge of under—-development denied millions the
right to food, health, education and an adequate standard of living. And,
significantly, despite the end of the Cold War we were witness to the denial of

rights in developed as well as developing countries.

There was some receptiveness at this time among development agencies worldwide
to any approachwhich could bring about more sustainable and demonstrable

developmental results. However, it was in the UN development funds and agencies,
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notably in UNICEF and UNDP, that our promotion of the rights—-based approach
found the most fertile grounds in the mid-1990s. There were a number of reasons
for this: UNICEF under the leadership of Carol Bellamy had adopted the
Convention on the Rights of the Child as its mission statement,and UNDP was
drafting a Memorandum of Understanding with the Office of the High
Commissioner for Human Rights to create a joint program called HURIST, the
Human Rights Strengthening Project. Most importantly, the UN Secretary—General
had made it clear that the UN bodies were all bound by the Universal Declaration
of Human Rights and that they needed to incorporate the Declaration into their

policies and practices.

It is fair to say, however, that along with considerable scepticism among
development bureaucrats and technocrats about yet another imposed set of
development criteria imposed upon them from above, we met an almost universal
and justified demand for clarification about what the rights—based approach would

mean for their practice and the delivery of their programs.

The rights-based approach has now become a commonly—accepted term and it is
applied very widely and somewhat indiscriminately. Indeed, there is a danger that
it's wide use can drain the term of any substantive meaning and I would like to
take this opportunity to congratulate the Commission for holding the present event
to clarify what the approach might mean for its practices and for development

more broadly.

Perhaps I should take a little time to revisit the definition of the rights based
approach to development. Manfred Nowak who is currently the UN Special
Rapporteur on Torture  has described the human rights approach as one that is
based, and I quote, "on the explicit recognition of a legally binding normative

framework with rights, entitlements, duties, responsibilities and accountability”.

A rights-based approach to development, therefore,integrates the norms, standards

and principles of the international human rights framework into the plans, policies
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and processesof development. The goal, as stated in the 1986 UN Declaration on
the Right to Development, is the constant improvement of the well-being of the

entire population of a country and of allindividuals, on the basis of their active,

free and meaningful participation in development and in the fair distribution of the

benefits of development.

A word about poverty. The rights—based approach recognizes that the denial of
human rights marginalization, discrimination and exploitation 1s the basis for
poverty. Economic growth through globalization has brought great benefits and has
lifted many out of poverty. However, the "trickle down” view of economic growth
has been shown to be inadequate in addressing the root causes of poverty. There
1S a growing recognition that poverty is about more than economic needs and that
growth centered development has to address more complex and fundamental causes
of poverty and inequality such as discrimination, exploitation and abuse. This also
ensures that poverty 1s not merely seen as a fact of individual circumstances or
capacities, but rather perceived within the structures of power and inequity
embedded in the local, the national and the global context.Here is the definition of

poverty from the UN Committee on Economic, Social and Cultural Rights:

...In the light of the International Bill of Rights, poverty may be defined as a
human condition characterized by sustained or chronic deprivation of the
resources, capabilities, choices, security and power necessary for the enjoyment of
an adequate standard of living and other civil, cultural, economic, political and
social rights. While acknowledging that there is no universally accepted definition,
the Committee endorses this multi-dimensional understanding of poverty, which

reflects the indivisible and interdependent nature of all human rights.

In 2003 the United Nations adopted a formulation of the rights—based approach
arrived at following a number of consultations with development agencies, human
rights experts and civil society organizations that encapsulates the characteristics
of the approach. The so-called UN Common Understanding on the Rights—Based

Approach identifies three core elements:

Firstly, all programmes of development co-operation, policies and technical
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assistance should further the realization of human rights as laid down in
the Universal Declaration of Human Rights and other international human

rights instruments.

Secondly, human rights standards contained in, and principles derived from,
the Universal Declaration of Human Rights and other international human
rights instruments guide all development cooperation and programming in

all sectors and in all phases of the programming process.

Thirdly, development cooperation contributes to the development of the
capacities of 'duty-bearers’ to meet their obligations and/or of

'rights—holders’ to claim their rights.

While these elements were arrived at in order to provide guidance to agencies
dealing with technical assistance in the field within overall development assistance,
they provide clear guidance to development practitioners in general including at the

domestic levels.

It is important to note the practical dimensions of a human rights approach. The
approach i1s a tool box available to rights claimants, human rights advocates and
development actors that provides the means to better analyze poverty, to hold duty

bearers accountable for development and to empower people to claim their rights.

The rights—based approach starts with the idea that the denial of human rights is
both the cause and the outcome of poverty and marginalization. It is by basing
policies, plans and actions on the human rights framework as codified under
international law that poverty and disadvantage can be reduced and eventually

eradicated.

But policies, plans and actions by governments are not sufficient if they are
merely imposed from above. To ensure the sustainability of development
interventions not only must people be involved in the decisions that affect their
lives and be given access to the means to realize their rights, they must also

become aware of their legal rights in order to be able to hold the duty bearers



04 AR WAL AT F71ANNT % AR G 3] RBA =t 24

accountable. This is the sense in which the rights-based approach speaks of

"meaningful participation”.

The UN Common Understanding was a culmination of the work started in the
mid-nineties to define the approach and to tease out the programmatic implications
for bureaucrats and technocrats . Accordingly the Common Understanding parallels
the proposals my Council promoted in the mid-90s in specifying the necessary,

specific, and unique practical elements of the human rights—-based approach:

1. There is a need for a clear analysis to identify the immediate, underlying,
and structural causes of the non-realization of rights.

2. Based on this analysis, clear human rights objectives can be formulated
guided by human rights standards and principles. Thus,both outcomes and
processes are based on the international human rights framework

3. The human rights objectives provide the basis for the implementation of
development initiatives and these are evaluated accordingly

4. Development initiatives must include an assessment of the capacity of
rights-holders to claim their rights and of duty-bearers to fulfil their
human rights obligations. This will guide the strategies needed to build

these capacities.

In order to identify clear human rights objectives, the human rights approach
enables a more accurate identification of the human rights shortcomings facing the
poor and disadvantagedso that in collaboration with them it becomes possible to
design plans of action for the short, mid and long-term. The success and
effectiveness of development interventions can then be measured against the
human rights objectives and if necessary complaints may be lodged with the

appropriate mechanisms.

This calls for a human rights situational analysis that individually examines the
status of the realization of each of the rights in the civil, cultural, economic,
political and social rights International Bill of Rights. It is through such an
analysis that clear and achievable objectives can be identified, together with

benchmarks that can be used in implementation. Such a human rights analysis will
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look at the state obligations to respect, to protect and to fulfil each right,

discrimination in policy and practice, the priorities of those who are discriminated
against, the opportunities to bring about change and the bringing to account of

violators.

The objectives arising from a human rights analysis that takes account of the
state obligations might include (and these are merely examples)
— legislation or the repeal of laws that impact on the realization of specific
human rights, (relating to the state obligation to respect rights)
- the abolition of administrative practices that discriminate against certain
sectors of society, (again the obligation to respect)
- the pursuit of companies that violate the rights of their workers (reflecting
the obligation to protect rights)
- the provision of information to institutions responsible for investigating
human rights violations (again protection)
- working with communities to demand specific entitlements from local
authorities (with relation to the state obligation to fulfil rights)
- to a dialogue on the allocation of resources to the realization of specific

rights (again fulfilment)

A comprehensive human rights analysis also enables the setting of relevant
measures of success in achieving human rights objectives. These will address not
only overall quantitative trends for example, the number of people living below
the poverty line disaggregated for gender and disadvantage; but also qualitative
improvements through measuring the space available for the voices of those whose
rights are most denied to be heard at home and abroad. And as in all planning
mechanisms, the human rights approach needs to take account of objectives that
can be immediately met, those that will be achieved in the mid-term and those

that will be achievable in the long-term.

One of the main new features of the human rights—based approach is its focus on
the accountability of the duty bearers. It is governments national, regional, local

who have the duty to respect, protect and fulfil human rights. When they willfully
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fail to do so they are in breach of international law. The challenge is to identify
mechanisms by which this accountability can be assured and methods to be used
so that, not only can governments be brought to account, but also that they take

steps to meet their obligations for the realization of human rights for all.

The question of resources always comes up in discussions of the fulfilment of
economic, social and cultural rights. So when I mentioned government failure, in
many cases it i1s not willingness but inability due to financial or other economic
constraints. This i1s where international obligations come into play and the
provision of official development assistancebecomes critical. The obligations to
respect, protect and fulfil human rights are not lifted from the providers of
development assistance through aid, direct foreign investment or even trade and

the rights—based approach should continue to govern all of these.

It is not unusual in international debates about development for the "value added”
of the human rights approach to be brought up. Using the language of economics,
development professionals in particular demand the evidence that the approach
works before they are prepared to put it to the test. By contrast proponents of the
human rights approach argue that it provides the tools for better analysis, better
identification of priorities, in short, better development. In both cases there are two
factors that the approach shares with all aspects of practical human rights work:
its basis in international law allows duty bearers to be held accountable through
whatever legal means are available and the internationally accepted human rights

standards and norms provide the basis for domestic and international advocacy.

Mechanisms of accountability fall into two broad categories: domestic and
international. However, in many countries the courts are neither fair nor impartial
and the other instruments of state are misused for the benefit of ruling elites.
Even in these cases, reference to existing commitments made by governments
provides a powerful tool for advocacy both within the country and without. At the
international level, governments that provide development assistance either for
specific projects, as budget support or through multilateral agencies are also

bound by the obligations to respect, protect and fulfil human rights.
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I mentioned the existing commitments of governments to the international human
rights framework. These provide an important guide for the identification of the
objectives using the rights-based approach. These commitments be found in
domestic constitutions and in the periodic reports to the UN Treaty Bodies an
important source of data for the establishment of priorities. Of particular usefulness
are the Concluding Observations of the Treaty Bodies that identify areas needing
improving with respect to the state obligations to respect, to protect and to fulfil
human rights. And in cases where these obligations are not clearly understood, the

General Comments are a rich source of interpretation of the meaning of each right.

Let me now turn to some of the challenges faced in the implementation of a
rights—based approach. In 1991 I was asked by the Australian Minister for Foreign
Affairs to inaugurate and deliver a regular human rights training course for
officials of the Department of Foreign Affairs and the Australian International
Development AssistanceBureau as it was then known. Remember that this was
before the formulation of the rights-based approach. I had insisted that the two
departments be brought together for the course as I had already identified then the
need to link human rights and development. It soon became clear that not only
were the development people uncomfortable in the presence of the foreign affairs
people, but that they saw little relevance to their practical work in studying the

details of the international human rights system.

Some of the unease was caused by the difficulty in talking about human rights in
countries outside Australia. Clearly, it would be difficult to discuss development

assistance in the context of human rights in such problem countries as Burma.

There are various reasons for the unease with the rights—based approach: human
rights are still perceived exclusively in condemnatory terms (incidentally, another
reason why dialogue on economic, social and cultural rights can be so productive),
they are perceived as a western concept forced upon the non-western world (I
understand that this attitude is not unknown in North Asia), and they have been
used invery political ways by some western powers to promote their own national

interest.
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Another reason in the context of development is an instrumental one. The pressure
exists from the political side of government and from rights—claimants for instant
results. The bureaucrats and technocrats need to demonstrate that they have made
a difference by the end of the financial year or bys some other predetermined
timeline. This of course ignores the fact that development just as human rights
cannot be delivered instantaneously. Fortunately, many agencies have begun to
extend their timeframes in the realizationthat some steps can be taken now (for

example, legislative change) but that a longer term perspective remains essential.

One recurring them 1is the lack of support and leadership from management
structures whether at the macro level with executives and government ministers or
at the lower level with program managers refusing to implement policies except
for superficial display. This is where the collaboration of such institutions as civil
society organizations and national human rights commissions are so critical. Not
only can they play a role in educating the various levels of management but they
can also exert pressure in seeing that policies are implemented and human rights

are addressed programmatically at all levels.

Finally, there is the issue of the emphasis on legal language. While the language
of the law i1s appropriate at governmental levels bureaucrats need to become
familiar with the details of the commitments made by their governments it may
not be appropriate at the community level where rights—based interventions need
to respond to local context, and resonate with locally recognizable and respected
values. In some situations this may mean working on rights without explicitly
talking about human rights, providing that the capacity of the community to claim

their rights is not lost sight of.

I was asked to provide some examples of the implementation of rights—based
approaches but I seem to have run out of time. I might have mentioned the
European Commission commissioned- study in 2003 that revealed that there was a
low level of awareness of the Commission’s gender policy among staff and
partners. Accordingly efforts are being made to overcome the existence of
insufficient resources, capacity and the necessary institutional culture to support

mainstreaming, and clear guidelines on operationalization have been drafted in
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order to support a coherent approach to gender mainstreaming. I could also have
referred to one of the more advanced development agencies, NZAID where all new
staff are inducted in the government’s human rights policy and are expected to
apply the rights—-based approach. Rather than taking the time to elaborate further
on these examples I would like to turn to possible new developing areas that can
provide exciting new challenges to any national human rights institution, and I
want to specify here as I have suggested before that this applies equally to
developed and developing countries, and whether or not the human rights based

approach is a consideration.

In a globalized world there are other international frameworks that impact on the
welfare of the citizenry. Most prominent and very much in the news is the impact
of the deliberations at the World Trade Organization (WTO) and the currently
stalled Doha round. Preciselybecause of the frustrations caused by the slow
progress 1n trade liberalization, many countries have switched to negotiating

bilateral and regional trade agreements.

I understand that there is a great deal of pressure to finalize such a free trade

agreement between Korea and the United States.

Again, as I have stressed before, there is no question that economic growth and
this is often closely related to trade can bring about beneficial results to a
majority of the population of the country. But is also an undisputed fact that it
can bring about great stress to poorer communities and lead to the very denial of
human rights, particularlyeconomic and social rights, that these agreements are
designed to overcome. Many free trade agreements have in fact resulted in a
widening of the gap between rich and poor and some of the conditions contained

in the agreements have directly resulted in a denial of rights.

While we might talk about these in the discussion following my talk, it is clear
that the WTO rules even when they have not been agreed on at the multilateral
level form basis of most free trade agreements. Some that come immediately to
mind are the issues of access to pharmaceuticals affected by the issue of

Trade-Related Intellectual Property Rights, the vexed question of agricultural
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subsidies so often at issue in Agreements on Agriculture that directly affect
farmers in many parts of the world, and the General Agreement on Trade in
Services that often can result in a downgrading in the access of poor communities

to essential services such as education, health, food and water.

The Kenyan Human Rights Commission is one national human rights institution
that took on the work of assessing the proposed free trade agreement that was
under consideration by the Kenyan Government and its work brought to public
attention the negative impacts on human rights of the proposed agreement. This
was a valuable contribution to the economic debates that clearly impact on the

lives of human rights claim holders.

Another area is corporate social responsibility that is of particular interest in North
Asia. Many of you will be familiar with the concept of codes of conduct and
mitiatives such as the Global Compact. Some non-governmental organizationsadopt
a highly antagonistic attitudes to multinational corporations accusing them directly
of gross human rights violations. There are undoubtedly cases where these
accusations are justified, but sometimes a conciliatory and collaborative approach

can be far more productive.

As an example, my Council initiated the first complaint in Australia using the
OECD Guidelines for Multinational Enterprises. The case cantered around
children’s detention in camps administered by a multinationalcompany under
contract to the Australian Government. The five complainants included the Human
Rights Council of Australia (HRCA), the International Commission of Jurists (ICJ])
and Rights and Accountability in Development (RAID). The National Contact Point
within the Australian Department of Treasury,which has the relevant responsibility,
hosted a number of consultations between the complainants and the Chief
Executive Officer of the company concerned. The latter found the discussions
extremely useful and committed to incorporate the human rights issues raised by
the complainants into its corporate policy. This successful outcome has been
recognized in the OECD report on the effectiveness of the guidelines.

It seems to me that through the use of the rights-based approach national human

rights commission are ideally placed to encourage wider awareness of instruments
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such as the OECD Guidelines among government officials, corporations and
non-governmental institutions in order to better integrate human rights concepts in

corporate social responsibility.

I hope that I have addressed some of the issues associated with the rights—based
approach and its links with economic, social and cultural rights. The rights—based
approach 1s critically needed in the development effort domestically and
internationally since it is one of the principal ways to ensure the sustainability of

that effort. Thank you.
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PROGRESSIVE REALIZATION

“... undertakes to take steps, individually and through
technical assistance and co—operation, especially
economic and technical, to a maximum of its available
resources, with a view to achieving progressively the
full realization of the rights recognized in the present
covenant by all appropriate means, including
particularly the adoption of legislative measures.”
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A HUMAN RIGHTS
DEFINITION OF POVERTY

.. In the light of the International Bill of Rights, poverty may be
defined as a human condition characterized by sustained or
chronic deprivation of the resources, capabilities, choices,
security and power necessary for the enjoyment of an

adequate standard of living and other civil, cultural, economic,

political and social rights. While acknowledging that there is
no universally accepted definition, the Committee endorses
this multi-dimensional understanding of poverty, which
reflects the indivisible and interdependent nature of all human
rights.
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The UN Common Understanding

» All programmes should further the realization of human
rights as laid down in the Universal Declaration of
Human Rights and other international human rights
instruments.

» Human rights standards contained in, and principles
derived from, the Universal Declaration of Human
Rights and other international human rights instruments
all phases of the programming process.

» Development cooperation contributes to the
development of the capacities of ‘duty—bearers’ to meet
their obligations and/or of ‘rights—holders’ to claim their
rights

~—



343 RBA(Rights Based Approach) 105

RBA(Rights Based Approach)2]
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THE COMPONENTS OF THE

RIGHTS-BASED APPROACH

1. ANALYSIS BASED ON THE REALIZATION OF HUMAN
RIGHTS
? By analyzing each right
? By analyzing those responsible

MEANINGFUL PARTICIPATION AT EACH STAGE

2.
3. OBJECTIVES AND GOALS BASED ON HUMAN
RIGHTS

4. MEASURING OUTCOMES IN HUMAN RIGHTS TERMS
UTILIZING MECHANISMS OF ACCOUNTABILITY
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THE DUTIES OF GOVERNMENTS

» TO RESPECT HUMAN RIGHTS
» TO PROTECT HUMAN RIGHTS
» TO FULFIL HUMAN RIGHTS
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RESPECT

The obligation to respect a human right is to
ensure that the government does not violate
the right in legislation or practice
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PROTECT

The obligation to protect a human right
requires the government to act to prevent
others, including corporations and private
individuals, from violating the right
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FULFIL

The obligation to fulfil a human right requires
the government to regulate the economy so as
to provide access to basic services to all and
to set in place policies that enable all to
access their entitlements
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THE TWO DIMENSIONS OF THE
OBLIGATION TO FULFIL A RIGHT

» Facilitation
» Provision
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MODEL OF A HUMAN RIGHTS

ANALYSIS
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Respect

Protect

Fulfil

Recognition in law

Discrimination in
practice by others

State resources for
the poorest and most
vulnerable

Government
discrimination in law

Protection
mechanisms

Avenues of
participation to
determine allocation

Government
discrimination in
practice

Domestic complaints
mechanisms

Transparency & infor
mation availability

“—}Government

accountability

Compensation
available

Government
accountability

[ -
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Each State Party to the present Covenant undertakes to take steps, individually and through
international assistance and co-operation, especially economic and technical, to the maximum of its
available resources, with a view to achieving progressively the full realization of the rights
recognized in the present Covenant by all appropriate means, including particularly the adoption of
legislative measures (W& A7} 21 A, AR AqFeFoll A =719 o5 Eela a4 =2 99
Uz 3 523 #A7F i




ghaoll A o] RBACK 473 Akl S30 ek &ar 117

of WlepA o WAk 1980w FRZbA] Frwl e} spde Aptero] HeEj e FAA
AAYFE A3 2okl st A ATt FXAH AAFE A3 A aA=
o]2 n} 3% ZF(promotional convention)o]gh= A o] UREA o] %lt}.2)3)

aey o]ujgt o 980t 4k o] AL3|Hol| #TI AE QAo o) A
H3HA HBE AT oY 13e g 9902 ojolA AL3|He A 2L Z}
o] oo thsk W3 Qo] g FI|A HATE a3 o]HI PFHL 1990
29 A AFEY D3 o] A= 357 1990t Tk nfAEIE YHe) 5
o]} XM FHolx FA|CIA Al ALE A AFEY o]dEL FEHIT L
-61— /* q_

Io
i
rlo
—

l

[-'O [‘-?1—‘4
jus)

2. AF AT Rre) o)wre] FBA: AS) W] @ RBA A

AR RAA Tk Aest ©A oo} el mE WL AEE Jvigthd 1A
o A7} otk AFAE ALekn Brhd A A dwry EAS 2 o]
of 3m el IR AFSHA gow o Wk WHw e e AdY ALFA

2) HEE, AR o BIRO 3887, H AR, 1999, 11-14 © #32

3) U A5 FAAME AR AT AETrekS v alsH A X} Atk Ay EE
T A7t 574 aeal Hds] Addgs SxE ool vk AbsgteRe AlI3AIAY
oo FareRde] WS ZRIOHA A % Zhet s Agske st ook Al
oAl 6360 FHar

4) “The Limburg Principles on the Implementation of the International Covenant on Economic, Social
and Cultural Rights”, UN Doc. E/CN.4/1987/17, Annex; Human Rights Quarterly, Vol.9(1987),
pp.122-135. ¥ YA 19863 FAIHE79) Y 3] (International Commission of Jurists), HEHE= &
2 gty nfAESEQPAE 2 n]Ze] AAWE tEt 2aFe] TEOoT FHE HAEI} 3o L}
2 Aol o] YA F=E /‘}ﬁiﬂﬁ“’bﬂ"i«] I7ke] oo Weje #ek &S T gk o] M
I35 dEE=e] o w 9o fle] FAEAR WY

5) “General Comment No.3”(Fifth session, 1990), Report of the Committee on Economic, Social and
Cultural Rights, UN Doc. E/1991/23, pp. 83-87. ©] =Ho|X= ALs]|AFeol|A e 7Fe] o529 A4S
AetaA qfefe] A2z1FelA HIAA AES s agvka st Atk ARk
AEeta O FAME i e oF "oka sl =3 AREae] fAMS v o] B 7kA] HellA

Jgth A, AlEe AEtEAdoltt. &, AREIAR g HAA we APHAALY] AdtHe R SR

Aed F qvke Aotk B4, HAHA Yol B3 Flolrh. o] AL Aps|AgFeRde] 7t Ae] HA 2

& FEAN7I7] A AR TE AR AE Y SATLE ol BE BAbmel] S 0w gtk

Aotk A, Absldgtere] ol 7HA] A ofell AFH ditkre] Ul AAY APE7IE FoA S
R ow Hesd £ e FAFRSE, A7R@0),A8%, #1023, A13x%2%Ha), 38, 4%, A|15%233HS
7HA AL itk Aol

6) “The Maastricht Guidelines on Violation of Economic, Social and Cultural Rights”, Human Rights
Quarterly, Vol. 20(1998), pp. 691-705.(¢]3} Maastricht Guidelines) wIAEZIE YL 1997d #H
I 94 10798 golste] dd AEvt S92 o] AN E FE A AT ¥ <] J—Wﬂ A3E ¢
s ”o“ﬂioi oyl 7o ALS]A gfefoll ¥E]=%](4$] violation approach)7} AAFa Qlth. o] 9F
o] 48 Y= AHgHE2 Victor Dankwa, Cees Fliterman and Scott Leckie, Commentary to the
Maastricht Guidelines on Violations of Economic, Social and Cultural Rights,” Human Rights
Quarterly, Vol.20(1988), pp.705-730< #arst A

rlo

7+ SA e B
Y5H AAANE 19
&, ARG,

ol o

ko
-1>



118 AR Ads 9lgh w7k17]7 5 ARe] A8 Al L RBA =it B4

s} o) FA kel A FAE Fst= Jdola AYFAVE A E FFdve A
2 ERRH ] FEFAN Al d#E o] F(correlative duty)7} A s= RS AAZE = A

o

B oy f o

It mebA ASRE REAQ ok ta BE R a7 5 glolof 3
A

1 FbE o8 FYsol Atk T AT} @A =PI JEE F2HJME
HE olf7k od7lel Atk oIS AHBTFGE AFAFII HAAAZ FAQBTF
oFe] stz Qe WAL BHoR Pk delE o}Fd Aol gl AL 9
] gk,

ade= ARSA qreke] AEE Ml olAME, F ot ARx1FY AR
2’ (progressively)olgt= §o17} & TreFe oo 4AS ‘=¥ AyAQd A= &

g
Aste ol 2484 fQlo] HAATh oy g s el AL AT A dite=d
T T AHFHoE I FIFAHE AHSAT) 53 T I = 35 F
3 3] 9o ‘HRHo R AT (achieving progressively)= A= #HH A d
o] e AdE FRHo= suUthe Zola 1 W7 Atolo] Ut ofFd
TAZA gFe Fastx] Feve AS st Feval s =, 57k A A
Treke] A Ao o) Al dAPe A AAS HIHo=E G5 A ol& UM
TS AHIERE A8t FA L3 Pes AAE oFE FaEdn s 4
o= AlZto] AZA N IAS 9SE 5 (steps)> SA Al A FoH b HTE8)Y)
ojd o] FA Hs|Aokt st= ol T AW PFo] Hel HNA F A=vke
A 959 Ao wet BA= FAT oJ¥E HF HAFgFE FAAU =99
T 52 AX A4 53 AEE et e S A AT A3 st o3|
Ay oAl o o] A=A HXA o=

]
ALS| e # o] gt =oluly
approach)¢|gtal gttt

3. A A MY F7te) o7, O HgHEF 44

7) General Comment No.3, para.2

8) Uuk=g 3L o] thal] “gFek 719 o]F o S AJ7F ol ”(within a reasonably short time after
the Covenant's entry into force for the States concerned)}il &3} tHpara.2). ©]¢} ##H3dte] #H
I 9AL qrek ] e AdEEs Q3 A 2AE HE o5 dvkal Al S F 93 168
“All States parties have an obligation to begin immediately to take steps towards full realization of
the rights contained in the Covenant." 2}al 3024 Akt HA] XS 732350t}

9) thuk o) epko g A Jropeiutolata Fof QlojA= FoA HiE 5 oFE AT ZX(measures F&
steps)E ok atal o] & 7] YA E I ATte] AFHIERE SA] o gukelgty W F Qe A
e M2 gl 3ol

10) A3l ATFeES Q3] o] Yukey 3 o]elo] A EA |9 e =X ¥ ZAOoRE Matthew Craven, “The
International Covenant on Economic, Social and Cultural Rights: A Perspective on Its
Development(1995)”; Asbjorn Eide, Economic, “Social and Cultural Rights: A Universal Challenge”, in
Economic, Social and Cultural Rights: A Textbook(Asbjorn Eide, Catarina Krause & Allan Rosas eds.,
2001) o] rk




ghaol A o] RBACK 473 Akl 530 ek &a1 119

NCEDEEEEREEIE LS RS ER I R

e WYRRE det =rhe AR oRE ALNEH 1VIE ARHA et

Z7ke) ot Age] wel TAHoz AYAT RS AfFAE AFHIE 1

Aelol W@ JRFA(EIH vl e delgoz FAAA BEsE otk

AN Frhe) oRE FaA 237 oo, AFHd N Tt

A 434 (2AE Adol shE) oRetn Bee AL A4 @ o
[©)

=
PEAM U2 =449 228z oF g 4L olsfshA X3 éﬂ"ﬂ/ﬂ H]

o P
Lo,
—{u
fr
1
N

AFA AFE e d2 SolE ‘uwS WA &3S A d dsde =
GlEE A ge R sl Aol okynth &, w7PE w84 Gete &5
A ot gt siM o A27E AdA HAH = AL ohrh ARl mEt=
o] WARE el o] F ‘AAse AR, Aol dold rheAel sle dRelHd
o] WAL N7 A AUk ojek Zo] lAFGINE dde A ogRE F
Hobe S7bel ekl 2obd M E AEE dadoez HASY] H8 A7) 2=
o AHYPALS AAsh= R (2=A ofF)et I HE HARFH ¥As] 9T
(A=A )= Al wEpe A9A Ao

ek 2ol she AFAEdAM vee =7k oF= ot =& olHd It
o oo tEAe AHAs AT ARl A AHAL 2k A
HA(AE, implementation)dt7] flsiM = o] 71 A&, o2 7HA] RS FF
AACE et 2 TE ogk =7t FE KU o]gzo=m dRks AE F Qe
WS lS7h olAe A 80dW FHHRE] o] xpEol oA, Al ok
B PN 94 9 vaEndE 92 ol AsATAAS e o) Bgold
WA =oH AT I A = wEtM = AlAIG el ol 25 TEARE 1
FRNEe RN =7k FE &9 3T TE FL2 4T TE(layers
obligations)Z o|al|etAl H ATt 3F FXZ oldste AFode HYY EF RHE,
= (obligation to respect, protect and fulfil))S. 2 AW3slaIN2) 45 FZ2Z AWY3ie
Aol &5 (respect), E& (protect), &= (fulfil, &2 X ensure), 5 %l (promote)2]

o —‘—
T O
gmz AT

P

i}

i

-

Lo

o S

11) Maastricht Guidelines, para. 6.

12) UN9 SlA=oo A o] 3% FZ(three level typology of obligation)S S0 =2 A|Ed Alghe 212k
Zol EHE uT-S AW Asbjorn Eideo] 1987 Wl HarAorfo|t}, 19| 3% 32 HWHS As]EFoF
Sd3)e] EME uAS AW Danilo Turk ¥ FAH EHB1#0|0¥ Rajindar Sacharoﬂ &) x#] At}
Commentary to the Maastricht Guidelines, supra note 6, p.713 il

13) Abjorn Eide eds, supra note 10, p.155 in Scott Leckie, The Human Right to Adequate Housing; HH



EZolghs Qe #7h 222 ANYAE A 2t AL Ansa nEdu st
A A3l o WA=RE AUS wESE ot FHolPn sk AL Ag
b E7ke AFHL 227 qdolol wzk AAHE S T AP £2XNE Ashe
AL, mARte 2 SRl st A WYd AL FA87) 98 g 744 A%
g4 20 FuEIAY ITAL g FASE 2, AUS PR @ ddns
2 FRBFLS SE A, AA L Aue) 33 5 ws 4@ 9% 8L Y

£ )3 A2 guath
Z7ke] 9FF olgA thEHoE THAFW T owe] FAYT FAYE 247
o Wl BHY F Ak ARATFE SIME QWHOR Tt FAH gRE
oloby] BAT B it} FNME FE3 FAY T Robh U4 F JE d olH
Rope] kel o BRI YRHOE s o9 AAS 95| ke Aol
o elE 5V 3RF AR wE Pt FAHoR oyuolor ¥ gR(IRe E
F 5o wse 2wl oz Aadoz wRsy] JdWHE AP WEIF B
Holof @t} Yolrl wulel tie ARG (ke

4 5= Basdh U AFE A7k 9T F FF 5 3 e Rgol

oz ASlE Eoks Bah  ARRE ek Akl XA o] (progressive
achievement)E F#stal Yokl AT BE 77 JIAHQA AL ot F, =
7he ek A JdAE dgE 222 HdsiMe & "R EF 1), ek
94" AEE A Hsiste A3 Aol deijHe deE Red R 3l
(e Be W) ols oF= I7E A Aldstolop & o Fo|nh 1) niiEL
SIE dHe ofstwl EFoF9] dE2 I7h7h AFA thste] Ao H(F A AN A
]‘I

a7se ZAGAL 97 9, ol dANE FEF ) FAEA 2AE AT AS
FANS AWAATT HAL, BE 4T o2 AN DEFI =FANF 5
2 9 F A ol L WHHE AL =FH 5L AU oo SAdy I

F, “TERES O BT e, T T O KPE ARERR - £ —, BUUASGH 1999, 13W

14) Ibid.

15) Commentary to the Maastricht Guidelines, supra note 6, p. 714

16) Maastricht Guidelines, 6. &% 2 H3& oF& oF Sty 7 SA e F e AoAwt S5
o A9t AR S siwolekn Web] sl 4RE Hue ARkl Wad Rojth o] o}
AslTToE A2ELee] 8 M) dlelAS) (haI retel A aeke) Aele] BAA 493}



she A tal Afste A9, 1ES WA T AR AAHE WEolY
A Adae B9, A RAHT Jx AAE Frat A9 52 AANT 9
o) R Raele] o@ o AARE A FoelM aPsm e 2N A%
A e A, e del F7kel oRel @us WAHE WES DAA Gt 2, 54
Aot Heel AgAol AT AN olF WAtE R, AfAY A A
2 A% PEHA FE R, A 4 FA C|YFES Hol Y& Al hs 21T
AshA 2 A ol AAHT Yok

. P9 o F(obligation of conduct)®} A #}<] 2] ¥ (obligation of result)
ARSI AT RSB = qreF e I o= B oF9 Ao oFE FAI

ety Agict19) ofo] tigk HEel v rlAEZS|E YA oA AR E
T AL Ity oF-E 3F FX(respect, protect and fulfillZ A3 thF o]
3% oFo= 3 oF L Ay oF9 @AVl ¥3tEHo gt dth20) P oJF=

4 A8 AAANE AFE ROIT, A% e 2 Az ARH AL 9
ST =7

2 (target) S 2A3A 718 Wol o2 2AHE olth. olgdt oL vAED S
E

o A k=9 FHAHA S F (minimum core obligation)

A3l Al AEl7F dRbg o2 7182 (available resource) W] WjolA <+
gt A#(full realization) 7 %12 S 2 (progressively) @A €T = =717 4F
WY HAa g GASHA Eetdotd I Aok=e] qrof fvter B 4 h
A Aol HAZe] PARS, FASJA(ZIZAA AFAA) Ee ST (2

B o

ol

SHA Bdo] oiar & 4= ltd, Commentary to the Maastricht Guidelines, supra note 6, p.714 Zil
17) Maastricht Guidelines, 14.
18) Maastricht Guidelines, 15.
19) General Comments No. 3, para. 1
20) Maastricht Guidelines, 9.
21) General Comments No. 3, para. 10; Maastricht Guidelines, 9, 2] d¥A#AALE ol=j3t /fdS
5] olFfstal e AR HRlrh AR3|REAGHI Huste] w7t s 4HIA
o SIS dgste] Hadke] RS A &3 Afoe AW 7EAREAE fhkete Aol
FHAe] AAo] Ao}, SYMEA 2001, 9. 27. 20008101342 & 1.



122 AYEIE AL AT FAART D B B} 24 : RBA =t 2

2t 4T A9 FAFH A9 oF
ALl AT A2x13e AXA Adolgke A rle FUHe] oF % =
ol o] =W Z3d Ao AUR FErh2) I 99 EF HI RE 9
2 Uz dHFor R QY SAH A oFof #ATL Aok AL ATt
H3le o9} e AAE AATH sAlo At AT dFo X3 F8E A
= dEEE =249 "e]?ﬂ% THo=w 3 Zolgtal AWty &, eI

22) ISR A, TR BAEOGRERIRYL  HORRRIE, 1996, 291 AL

23) ARslATter A2z 2 o ?ﬁ%@ FAREE o] gtefl A Al AR5l A, R, A, <dof, T, A
AH E 7]ERe] Lﬁ_ NEA e A 24, AL 24 S /el AR S 9w olg £wel 4
A glo] AP S HAT AS FEEh

20) ASIATE A% o] erel °]

oA gl F5d AE AT S %Sﬁm

25) A}ﬂﬂﬂm xﬂ?Z—H sExA% #d
o A& HAsES st gtk ¥ 6& i
e, 53] ool tlstels
Y smxie) By

26) Ab3|ATreF AR

L. o] Ttepe W}%" el dels gud As

(a) B Abg> 9] A4, ARlA o
2 i%Z%% é**éh 7k A8 ?‘& wEEg

3} oms& } 01_ F58 719l Bl U F
o] ok

10
1b
ot
)

(

ol

Pl Sstel AR FHel wE A 22
AT B9 3] Al yEe

gele] Ael AHE usals] el

E
o
ofN
RN
ol
ol
N
o

_ﬂi

a

=

v
o jg —_
ﬁﬁﬂﬁ
KO
rir

>{ﬂ 3=
e

*}Wﬂ 1 e ﬁ °l 9l 01 18& XJIE‘&E e
(b) =EFo] A=Al A%t we= AL A7
hshe Az
(0) =exde MER Aot A o]ele] B 7N, TFAXE sy T BRI dAzet ARE B
53] Ho}O% UFASIN e A clslel ol AR Wil ok Afzel A5 el
2.0 & w9, 47 A9 wE GBI A2F ADES YAk o) geted A ARg
AL ala op et
3. o] 2o ojug AL AAe] A L WA wol w3 194899) FAeB T PAT] B Y
oﬂ )
[e]

ol
s

Fol FAmERGEAS AYAAY B

K
ol
o

FAE DL ANt PURAE AFED AL, E olF Adstel WEOE WES 483

Sga ohlaie,

27) AREITeE AL0% 33 Tk Bz V]ER Zde] ot ofufdh AR gl mE oflolsh AAaAE §8t]
B3 g1z ‘17} Fstolnt. ofglols} il AAA, AFRA JFHEHFEH o ofdle]
ol falsg e Ao AR B A4 $8S AT $evh e
a2 %%01] oste] AT £ givk. YAk T ARAFE Hato] 1 Aol DA
ofel et framEole] ige] WER FAH L Add 5 =5 I
28) 4 3] AT AI13228H(a): 250G BE Al A 4 ofug o A
29) AbslHteF A3
3. o] Foke] YALTE By = 79 rﬂraw W
S

§ 1 S0
re
o
>
ofo il }o{v _I
b
s
[t
rlr

rlo offt
S
FE k1

i olsle] SuEA SAPh Helrt &

Bl A1l ol Ao o, A A ANE A A ATE SE AS Heat)



ghrol| 4 o] RBAC 423k Aksld &

)
o
r (o3
By
k1
—
\G)
w

Yslwol wSo A&, 15238309 st FFAdZo| 2
5 Az AAHA 71E )8 oF FA1F 3

?‘é}«] iﬂﬂ] J&OM A o=l
7h AR A #F SAQEYEY 27

o T2 A #IF IAJAHE =
(rights based approach)°]t}. ©]A& Qofstd tha3 2ot

al(f
rlo
=)
W
=
fu
)
)
of\
>,
Y
i)
rd
ol
L

A, AR FAA ol RE wASAW AP HAH oA v T v
G Aeel 0 AEA oluHe FHeolol Gk A4fA FAAE TEaTe u
BolRE ZAA oldlo] A (EFL FAH oL ok dn), AfAClYL A=
RE Y8e ot EAHOR odT 41 UHES, 25 & 27 oRe oo
Ax) £} Azl Bastee A oL st S fiTh). Wk ol 94
F AFARYTREAY AEFA, dFH 2E5RG 5)e ASTVEH =4 ooy
£ AAZ dho] wEo] W A® Yohe Aol webd AHAS AU w7
AalAE A olaelwel HUA oWelRE P Ao FolnT Fasy @
EER

=A, AR L] 7] o= qele) o Rt A ofRE o]FojHnh
A E Zxel e BEALL ALL(FAY oF) ool wet Aas E F g
of gh(dztel o). olst #HEE FAe 53| vk A AP T
FoFolth. F7PF obrd FEAYE AlFA B As] e oha st (o
o, AR 5) AATORE AFS]E Sfubot.

AA, AR BF Tk 1RHH GFE G U] HrIYRE $HHow

4. 0] o] ojud HEE 4 o] = ARl AE dHE %?3}1, T ST M9 wFo] %77 A
Sk HAaghe] 7l dAFTE 24 sellA, QA GAE agTIde Y, 29 F de ARE M

sz Aoz M s OEM gk

30) ARS) Aok A1523%: o] peke] GAe A Ao} FxA o] WS BAEE ARE EFF A
o ok&glr)
= b R T 64 .

31) General Comment 3, para.b.



. @F A9 N AZY ANBF kY 97 AR

A FAAAYNA AR B FFE B RBAG] Yzl Bl
Fo VL ABHOE RS B e AFe] B
g7t dvtn & & dEh AETel B %7k WA 9Rs} BYsAw B
AANRe o ol@stelol B, ol BAA AP FHe F7t oWRE 7Y

T Utk

£

H

N

rr

2
g o

(1) oFE3 ApE A

A2z 2 o] F X

Al122 A mH AN A=A We

A3 E87 AL A

A4z AP B Fae] A

A15% B2 3 -dAte] A

All6= A6 3 Ao Helo] BE
372 A 9] Afo} AfE NEPE obre] A
Al40= o} o] AP AR A 9] A

Yo7l ol el stlE A A9ENE e Aol £, BE 2 FA(FD)

32) feuete] obgel Azl Al dsiA= =7RIANAS], (20079 AREA AEAN2007. 4. 25) AR
R (2007 W23 AR 712G FoF A AEA Hush w7k o), 141-247 E (o3t 989
AslA As )

33) obsAE P A9xE v Pk



=71 o

s

tot mEkA ofel o

J

s
-

ks
pul

1. ey ol stsh

15

3|

SEEEE

of ¥4 A 9

™
™

i

ESIPN BN

5

A3 2 AD ol A%

oM A

3
pil

= F71%|ole} ).

SER

A4l

T—
L

2 o %2}

=1}
=

%, 99

3.

T8

]

7)4\0

T—
L

9

Ao A

% 5 od

A

A8

Tor

Ao
Al

B
o
Njo

ol M= 1 oo 8o

1=
RS

o)
=)

=] A

I S RE A iR

W 2 Al FefQle sigAl

N

Fob o] 2 & gtk

1
R

243}

o WAl geoz ogEi Uk

Ak
o

N
~

NI
i

go
A8

.
o

N

20073 39 AAH

L
T

a7gel i, sHo=

s}
=

= 7H

Ut s

=1]
=

o]

e

R ]

Ho

K

Al

ox

M

—_
o

el

1 2 Aol e Irbel oF-2A Ao o=

eEE

o
=

2 =7}

il

wA
NI

A8

R

A
w

_—
o

o

2l

Al

g

2 A%
= "1

=

)
s
2
3;]:
gelz we A
EREE!

=] -
L

}_
2]
A
5
e
37 3

fbgine)
o g
W e
X oF
o=
= ey
B
Ho®"
o=
B % ol
© = W_.
[3p) = Y
< M~
i =y <
o 0
S T
O
i .
ﬂm KX
W oo
v =T
26 0
Al
B E
= &9
™ o%
oF o
G2 o8
o =
o ol
G
=0 B -
o) T 5
&

o ¢

=%
o

b gpgwe gepal

9|

A8&(=7F & APIAA A O] o) D=7k R ALARX
]

34) @ Algle] Wz gejele] )
35) AojQlApaEA 2 W) 7A Fol



L
L

ol A
17}

9]
=
=

F29

al
Hle =7k AR

]

Pz
Ll

=
[¢)

=
5

=z

k=3
HFsA gl

1
T

[

<

o= AgAd A Frtel o

=

2]
& G TE A

F7}e) olne 7%

T—
L

file)

Nd
o

Al

h=d]

k3]
=4

AehETe) 0%,

ok

gt

=

23}

i

o]
yal

F7he] o RE AR

15 0] o}

F2
ol HAg A EAlet AaxSs 2a 74

L

R

5t

9

L
T

3171 918l <

S

5]

o wzt 4A
=

Bl A

3
3]

| —

L.

)y LAl

=]

N A%Z 5
5

o3} A% B)

o WlE 3 AAE Aol
zige AY 2 A 7

bel(ele] o

=]

°

)

il oF
3
d
Aol et

e CEECEN L EE

[

ol e %7l

PN
T4
o
.
=
Rin

el
R

A

el
K

]

T

el

AN

.
fite)

Ma
el

X

0

J))

2

ol =7ke] Apsld
kil

=)
RLN

, 251-340

REEEEED

of FAR gl A A9,

FEAL WA A ES

L

L

_‘I

AO
2
T

= o
Ho
e

1

N2 A
=

=]

il

]

A WAk AP Aol AFEHE

el A gt g AbE Al
@=7F 3 AAA A

sjolo} @,
36) i), A Al1xE

L SITHAI3E).

o 7HA
A65x 13

37) 3= Abg] <]
38) 3 =widd

=



h

= o
o =2y

7)o

1=

o e

L

279 owz Bohd olEe g

gl 1014

L

o, &

]_

I ®olA o] Foke] =7e oFolN =

[¢)

ZzA9 M, AHFERYE T g

32

—_L
.

=
BA5F 7]

=

L

Pelolm ) 42 o

L

=] —

}_

S

= A9 HE I ZHA|

2ol ARS EA okl A

= f& =7ke 9

R

SEERY

Stk web o] E

<
T

fei3
=

o #ea

%20

wK

Njo
)

g

o]
JAe M

=
=

glons 7h7h o

0]
pal

o a8y olE A

& oF

=

s
a=

o
A

o

3

]

C

=
=

A ol

[e)

=

3578
SEEERCCE R

]
&

A

A

st

428

0]

K

=

ob A 71el

1o
o

NH

el
e
0

fite)
veel

]
mﬂ
2
)

o

—~
fite)

O
L
el
ar
Bo
N

el

A8

—_
file)

oj
Nfo
I
)

%!

o

Z

3 H =
949 %2

B

ol =7te] 4

gy #-

=

dge= 4

1

k<]
pul

o 47

=
-

3

&

shoj o} A%

12

L=

Xé/\

3|
S|

SEIREEED

jlN

St el =AY 2

1

.

H= =7}

0

Ao BE HFH AA

| A3Hos YNA gow < A

9|

ok

=

1

L

s}l

1

I8y =9

g 9l

A8

To-

—

al

a

_g]

]

Lo

|

=]

—_L
=

=
A olaye] o)

A7t 2R o AYLA god ¢k "y F

gEvh guAuz AA G ASEA Mu dute] A PES} AA
o] %

1 A3

1o

L75E Fofolth

7}l



128 AR Ads AR w7RIAVI B AR g #hA| L RBA =9 B4

III. RBAY] 4743 A3 A ZAHer

1L AHEE F4E 9T FEe B
Sol A B $2) ALge WEAF g AEE GrE sEHe

RO
T
H =
N
Ny
Lo
Lo
1
N
N
o
1
Lo
2
2
x
o
2
Lo
:(I)L_ll
i

)
rO
)
rr o
oL o
rE
2
41

O N Romeb X
= °
o M
oy xo
WO g
oo 2
-~ =
N
=5 >
2
fo
F-?iﬂ oZ:
o, 094
A
=
N
[j"('; o
— m[o
ol o
oL
=
e X
2 [o
I f
2 N o
£ o
r ok
M
o,
-
2,
T
v}
el
(o]
o
o
=

:OL_',
oft
1
AL of
©

2. Ab3) 9] Hsfio A H A

7} durE
18] Add A3 Ee Ao AZo] dava s dEle 28Ho) o3t A3
HZ 70 HaE g s oo s AlHZA FAES e A

P
O rlo o
e

)

X
>,

K

S

2,
£

.

H
g
H
N
lo
lo
X
lo
o

r

o,
filo

K
v
o
=)
2
S
Mg rlo
Y
i
o,
N

ol
—_

o
A B TS/

a3 v HrkE & 5 Hdl gloh
5

'S
(=]
=

>
o £

I
O ot N o et

2 M A oo
o

o M % o o

r r2

B>

ojf

9

lly

£

rr

=

i—",

f

H

N

o

lo

40) gk o g Z7te] FAQE Fols EF T SHAE Y e Heto] ZA] shssitia stk [
L, TR ARES] ML, BURACSCEE, 2002, 160
41) General Comment No.4, para. 17. E/1992/23



ghaol A o] RBACK 473 Akl 530 ek &an 129

= 7z
e o
o)

H

A FAs Bl gnkn B 4 glvh
ZH40) 9% A9 BHS} SO S5
oh RolnThE AR M3 W oge R HE S Fez
7he] o] 7Bl 3 & BISE Aol ohithe)

2 »
ﬁ (<
%
H

o
e
i
ol
o
rr
Y

W e 4% e
ApEolRt Sof7k 2 FAANA Aol AREETE Iujol A oleh AHE
e AWl 7ed F A AEdE 712

a4 7))
E Agelth Fule WY AASL oS /R TR FVARITAT A5
37 el deld IE Zea F44, FH 024, 2o 7Y A4
5o G ol2ES TN Arko) AWABEE olf 2YLS T AnTe 4B
2 T AY@WAMEIDE WEA st ARG W M=zr APHET PEFY
Azt wgrows, Ayae] AIRPAE 2ol VI FF, FFAY WY, &
F 5 FAH Agol WE FHYoRA Hzx TAHA WA Az 4
C oAelea B ol Qloha) ohut ool A4 mad W Ay Awie] 19949 A7)

Aol vhal Aae Mol A

o ol
A
N
o
)
_l U
r'O
)

H
T Ak o] 22 AAE B Ve 45 Fole] FAZE HAYAR L] 50%

sistartn £ 4 gota 2
& Fod BVL AU 5 DPABLE ANTE AR T P Wake] A
= AE AL gl Yrke RlE g S B Bkor (Y o Awl:
W3 S7hslee @elFEel Hu, ol dwd At 9o @ & Uee ¥
) T AR WEAA Tk e BN ARAFES Aol AP AR

offt
N
e
)
=2
x
o
-
QL
rr
H
N
=
o
Lo
1
i
o
r]I.
QL
D)
o

20 0ol @ 2o N oox [m

42) AFE, BAl=E(supra note 15), 16-174 Fan; f-ejuiete] A= YFLE0de] a9 s adasyt
AfAdL e ALY S8 WHoR o3 ofFEolds APHRIE A o vk o)A 7 kA A
gte] afof dh= A ARSI gteke] Al AR Alrids EsoF gk Aotk AR
TreFe] At ldEek T sl ARSI qFeke] AlRrAES S ol S AR A8 1
A AL ZAE olopldhz Aol AA A8 AR reke] A dHE skl AR Al At
o2 MM As Tehal A S-S AR groke W@ a1 Veew A eR
< TR AR A ARRlE 2 A e Teke A9l dE e +
v o gl B ool S, ARldo] HAH o Al dew
Aotk o] FellM= F& o] JdSE =ofdhar Atk

43) Atejde] AYA Aol d7 =ole ve =ie Fud
71" TR |, 49(2002. 5), 35-60.

44) AHAFA 1995, 7. 21. 93€7H4; 1998, 2. 27. 97817H0; 2000. 6. 1. 98€w}216; 2003. 5. 15. 2002
HAul90; 2004. 10. 28. 2002¢ w328

45) AMATA 1995. 7. 21. 9337445 2003. 7. 24. 2002151

46) AMAFA 1997, 5. 29. 9437133

47) o] AANA olst BEH FES B vt 2

ot
=3
ol

I~

7

0N

S, ARl Hebd Ak



130 AR Ads A% =7RIA7T 2 AR

12
ol

2k} 3] RBA £ 24

—

Aol A oog 2e F qlrk

. A Bl @ A A 22
RBAS] 947+ AL87e) 2ol 718 4238 msojop Fo19e Ayo)n

rk:i
B 2

O ZOAE AFPE Aol FAAWMe) AL Faed pARNEE AW

o] ofgro] Ak oA B Uz 92 AAle] YA RACZ RBAY P73 A
Ao Ay B st Uk aPl® TAHA AdelA AFR P 93 DA
o A34 gge w7 Y5t ol2F A dEda & 4 At @y S @
A7 A AR ol

sl ek AFH ANE F 5 YRS WEHE
27EC olF s P F sl FAAAALNY Awzel BE AAE
Ao Bgolth. FAAAANLTE ARl AF FA AW B AN BAZ
AF F7te] RE AIHOE AYFHY] A AN AF FFS VU o} vk,
oleld BEe Fal WA A Ve] P RBA AP wh TAS ek B,

M,

3. A A FAARNTY QT A<
7} ZAABATY 48

AURAT 2L A3 BEoIR IAAAYTY gFe =AA 9

7%, 9 Moﬂoﬂ B ZAPAE D ARANFLS AT

:{1:]_
T S $H 7)solga
g F Aok A AT o] IUIAAVITFY V)Eo] FAHoE AFE o] of H
24 3”«1 Avig]E Ze F Ao o)HIT JAFA FAJHALTHF I

(Office of High Commissioner for Human Rights)dlXl= =7} 7F7F AL A &

2E RU2 MO2 MES F AeE NN Aote ME 53 Q= =08 E5Y R0t JU=E SO 7
g2 UHI HH20 Uotd= =045, =It0] WEsHW X SS Dot IJtsst HP oM Est2
£ Z= =00 SZXHQ ANMES S0 012t0] ZAHH0U = Aot =580 dEs =2 = UACSE of
O0F BtCH= &2(o] K& = HIARHOZAM HEotAS, HEHEN ANKE TE D& = 2L HIL
b 2222 otis Q2CE dES ERA0HES ofJ| ot H2AHZ LRE 3489 XXE FHE ARE O
StA=XS HFE JIE22 =IoP|22 A2 SEHES HAGHH0F et SHNAE22 #Eots A0ICH O
22 =0t Qb2 das 2ot /gt EAQ RE UotA=XS I AFEA HAS a0l & 32
Ols, =Jt0F dAHE2S0l 28t dES Ao ofkl OtLIotACHEIH O S0l 8Xol Seclolol gy gela =
A= HEO HAS Yoisl s ZR0 &otol Yo ABETD g =+ JACL"(LE & 222 XL & A
o)

? 20 Z2 FHNZ SHMEAIN Z2HE MA22= 1999, 12. 23. &1 988833 AR210l UCH 0 AFAOIA
FRF FE2 Usn 20

oI MEs g el 28 Yo RI¥E2 L FJP[&E JISGHAS, 1 JI=9 oils HSE-EdH
2SS ol= UHE = HHFO 2 AHMEN 216t AHHE SHIISS ot HHHEAN JANM SSot
Al OtLIGICH 2 22 882 =730/, YHEFL HZF0H Uotts =2ASF, =0te] HEss) 88 S 1d
ot0l JtsE BRALUA EHetez Z= =00 S2HQ zINMUES E0A 2t =240 R= Aot &
StHQl das w2 = UTSE otk e 2 XNE = dAAE22Z A HASotXer, SHHE %‘OM—IE
ChE =12 = JEREU dERIF 202=Z stia Q202 dE=S I2otES ot fIotl H2AXHCeE B
gt ZIABS £XE HEY 2ARE USIRA=XNE JIESE I 22 &2 FAES SAGIHO0F &t lis SMHAY
oz HZots Ao (EE & B2 ZXIt & 2d)

48) 7B Y3 )5l tEAE ve TEAIIAEY ), EAESF 3L 1999, 192-198
AdArrae] =l olds A 7IIAYITe] 9 FAH 53 =9 AR MHe=E, 2006.
12. 194-196 #aL

Y
)
=
2
fo
H



g=rel A9 RBAC 47he Abslel 52l ek aa 131
oell A Pk & Aeds thut o] Agejste] ALs )

WA A gure] AL 7

Q971 7E AEe] Falol B FHALE SHH
ool A3 FsAe] AATAE AT AAF ANE AT 7
S0 olel@ EAFA 5ol A AL
& A7 ok Ak8) F2H AzE A Lol 1)

o
b
ofr

i

BN

>

of i
o

2,

dr 2
gy

O}I‘-' -Dl ;O
50
[
o

>
>,
oty
)
lo
o
2
Ir
=2
Sul i
=
ro
9

ol

lo v d

M
o

9,
Vo)
4
N
= fo
-
fr N

iy
>,
[
i)
2,
Lo,
rob
i)
%
Ir
olN
M,
o
o
oL
of
oR
filo
fo
-
ol
rr
S
>
g
)
[‘ﬂ
2
Lo
2=
N,

ok
)
ro
4
N
al
o
m
a2
il
0%
e
B
S
>
okt
i
o
N
N
XN
K
%2
Ir
N
e
[
B
>
>

A o F 93
sl g 7% 5
ks ol@ o]
ohal Aol H
wae ol Ay

T
l-lO
=
2
o,
i
R
Ll
_°|l‘,
rr
Y
o,
kof
i)
)
ro,
ol
g T
o,
i}
¥

ol
==

Lo fo oo 1 = 3o

qoz YAk T 4

of
o,
k]
i so
z
=
Jo
=
ro,
N
=2
ojt m

™o

o
i)
(2
o
i
N
T
s
ot
oL
B
ok
+
2
B

TR

e
-
%0
o
[*]
o
p'h
i
o
2
P
=
i3
:tl)1=
Y
2,
e}

Y o
o
k1
td
QL
rlr
po
o
o
z
o
N
QL
)
ket

i)
o

@A R @4 b@ w2y
A7) TE AFAY B

= BEstd oo deds 2

of @tk o7ldlA muygEelehs AL AHFHE Sl iF F7ke] el ts) 1

Aol o¥A AHHI gle A 2AHLR FASA AW dolth. o]AL ©@X

Ao T SOl oEshe Aol oyt dacl wEpMe dgEAbet A Fa

AR QS R 2AE 5o & XA olHd BYEH S T8 ds 5
AL F7Pt AbSl el A3 oS

I Ye A 1 YA v E, 7R v E 9
=

=
o
H
=
fo
Lo
~
-
ojf
2
f
H <
>
Lo
N
e
ol
o
i
¥ o
¥
ui

BGAHHA FXE S Al &
ANA7ZIF= f¢ 22 AHF A ZAMAl 53 EUHHS 53 49 FR

ol

49) Office of the United Nations High Commissioner for Human Rights, "Economic, Social and Cultural
Rights: Handbook for National Human Rights Institutions," Professional Training Series No. 12. 2005,
pp. 43-92. (¢]3} Handbook ©]&} 3}

50) /bid. p. 45

51) Ibid pp. 45-46

52) Maastricht Guidelines, para. 25

53) Handbook, pp. 48-53

54) Ibid. p. 57




132 AR QAL 9 F/RART % AR 9P 34 RBA =Mt 24

g Aslo] Saela BAs el AdeA Bad 44 ARE sof Ak olE 4

2 zd, A3A BA Qo ¥
o s, AEA BE 2E E
22 9% TR 5L S}
of A5 e W] 7)ea o}

23 3 AxAY
Aok Q@7 FYARIS R FHISS B8
gk Aotk

Y. A8 do) B 2AADAT GBe} @A =
ARG BE QA7ITo) YE o] ek go] aFEGL ¥ o HA §

o ddf= 99 A 92 o= A= AL 5 ek ol e
T

N g
kY
g,
H
N
o
e
(0}
(o,
to
oL
’[Tg
i
H
Z
Lo
:(u)l'_"
1%
ox
o
Lo
fo <1 ok ©
(e O
ol X my

A HA e SES] ZofEo] flvtal Hel v Iy A WA Ve

o

BEAFA

A= “EE il 7= 7Y V1A dESs HEsta O sEs
Ao zAef £ 7HAE FA0sty] fls dHE wrhr]HEelh
T UERl AREl ol 1SS A WS el = AS v
SHstgozA Arsl A Fdell Zsior Ik 2y oY

R

5
Fahn @AY QWAWEe AWAsE AR P B AF 9

=

o

-

ek

+ =
to of of I

guE T2H Aoz olshshy

JEE FAG M) EBsl)ol e =
Ask FA ABANE AW BokE WA Yok F, AR ANEE AW
b o A5 d, AZlE A9 &g ERAs TAw Sl %
QWP BAS PAA FA ADYH VRS ‘AW A% WA A2E 2
AW 312 o|5te] ARE (L
)y FAE AT AL3] A

55) Ibid. pp. 74-85

56) F7IRIEH LW A=

57) AE9H A2xlse
7Hd wlEs FAdAxR
2 Hof 9t

58) 1A A19%, A30ZF F=.

59) YHEoR wale oA ALY AN 42 YRR ola|7) ¢ HE= Aotk HAFRL FHAA
7} A Eoke Aol A RE ALl oflete FoRE olFshr| e ot} eivksld AW Al27R=
APk Aol A FHFAY LHS Aslu Qe d, ole ARE 59 7P F23 B dhtelr] w
Olth (AT Al4Z22F8N % A AF) ol HEAE A9 ZA A ke A

19 Aolsha Qe vk “odolel ge Wy % WM LSRG gl
=1} 7



gharol A o] RBACK 473 Akl S30 ek &a1 133

A
(o
)
N o

o o
e
u
e
o

fo
L
N
@

BN
1o
)
oo
A=)
L
fo o
S
mlo
offt J
_\|L
LL
o ¢

2]

f
ui

U
)
(e}
)
o
oL
flo
0,
)
&_hl
:tl)g

aAx A0zl A Xﬂ221f£ A &+aha )\1

.

bl
i)
i
r o
o

3y

=
o2
r o
ot
ot
2
—_
o
I
r o
L
lo
ri
n®
oX,
%
N
e
iy
ro
M
1o
fz
é
I
2
—_
—_
,ﬂ
O.Lh
ol
M
fijd
2
%

sk sith wer Ae) 4 ek A0z AT AT
4% GATA FAAAE AL GO §A, AUAE AAE

rok
)
a H
é\'
o & 2 M

o

i
A

o
0
o
b
o,
4
=
)
T
4
o
O:::
fu o
N
N
%0
O
ki
g,
m[o
d
iz}
r
o
off .
oo
ry
)
N
N
30
kil
fr W
o

ol &
ol
o
o
o
e
o
ol

©
k)
o MR
(o,
o
N
)
BN
~
>,
ol
ok
rr
P
)
i)
ol
ol
N
B
o,
o
o o n =
o o ™ g N E oo O %
ol

o

>
>
=2
o

)
. olgd QHsle] ARAAE <

. 1o
S

NN
32
v
o,
P2

flo

o

o}

o
Lo

™

o

™

b
Lo

lu

oX,

o

iz}
ol

fr

P2

[o

fru

o

)

(0}

N

o, =

o d o
of
)
o
e}
Ok
X
BN
e
ol
N
-~
e
fo
off
o
ks
K
r'O
X
ol
o
(g

do do o omd XNoofN X flr
2
fr o K

rob
kv
k
=}
et
4
>0
rr
rl
N,

%
N
it
kv
>
>
oty
(M
9

o & e
rot
b
S
9
)
S
>
H

Mo o i
0 ot M o o

X
30,
T
oK
f
K-
o
o,
i)
o,

N
(0]

- B
rO

)

o

o

>

e

o

[nst

rr

3
-

2 A% 9BAY 4 7Y
GA o B2 ARASEA F2l QRS AR B T - AEE
oF Bh) 9% AYs) BAR Frh DAk AN =TS AR PR Z7
o o)no] wio] e ge AL FuA Bk,

(1) B3 AR BN F7ke] ojro] Ba 7)F AA

AW AR AN AL A9 ASHoR Role] Frke] 9RH, 1 o
Dol Wgol FANA an gTe] ZA4T PAH B A9 AE AL )
olol @th o]zl QAN A A wAW AL s WY FAH F2 P

A 3 8 2AMPES AAssithe e HA & olsi) o Elt Fiolt).,

60) olol 713 1AH7F L el °H AeEs gk AJA ATl E flg °“¥4tﬂl [E)e] AA=A] 2 A
sl AW A0zl A F8sta e A7k &P 7HA] E ?%‘i ?*‘4" Asjslcty ddsta sig sl
o ol geldl HYAA A ﬂﬂ 55 & A7) 9tk 2003, 5. 21 03712126 A& [3hw o} Foflo]
FAA Bl A ]

61) =7FIEL3 Y #3023

62) 1eiu IAE 9 o] gt =ghs BAA7)Y] S FUIRIEYEs e Aol Hasirta Ayzheit

fU_\_,
—’ O_u
Of



134 AR QAL 9T F/RART % AR 9P 3 RBA =9t 24

FASF B AL DAL o2 98} AWAE AU A Fool I FE
A7E AANA} B} 4 AlHAe £F L wselwel e FAee] o)
AAE FAHCE T/t BT F YRS o1, A ¥ FHIT] AFFHE A

299 A49e AN 5 Qe PO BES BYshe] AAstelol @t ol
25 e

2 ZAA 7159 7718 AdeE Fuist

ofy
e oo oo

@ WEALE: TEES ARHOR 4T 5 Jdt FAN A Y 23
AAAE A9 BEES ERHOT THAY] As Tt LS WHS FAsok

o 474 oA R = & Ak BAE Al o} Fre) £23H ojwa} A}
Ay Ew B2A gor 58 A9 FEol BaK ge PEolt 19EE oY
§ Hob H7b} Aol BE 4% FolAW 2wz olgo] Hsdtin @ & 9
o A3E 22 AAL S ¥ Fopo] wslE Yo oYe] Arke ofof
Atk wehA AR olel @ Bobg $4 wEele] T AW Fol AZH ANE
Ate Ae ddd 9% wded Bggsnn & F gk o2 A8 Ao

W, A ol Rk aFHE AU 2R L FHYT Robe A Eol
Bed Gojolth. o FAe FHFolPel ARE WY 4 Gt AEE Fad Ae
B BEE APSHE Lotk QWAL o GGoIM Jofste A B s|wol
A8 229 BRE YT o) YFE stol=aA L ANSE Aotk o8 9

Q +

A T8 AL AFIVE F71AF A 7] A g (National Actions for the Protection
and Promotion of Human Rights, Q1 NAP)®)E 3ol dojxef AdAHY 9
olth. 1At AAF NAP +y5 fa 7AF R Axsta, A EUHES ste

Aol Bastchey oled ATE B4 Aol B F 9o A/ B A% A

Rl

63) S7RIDAAI LA e A3t pAn W, A, B NS AL S W Q04 FY0)
oh olZe 1993 AAAY A AEE Hlat Aol 2 AL oA o] Ausigla $2futell
el 58 AsATers szl 20018 59 A2 AYRINE AESIL W 7 HED AE AN
Aug v glekh olol we} F7RIN A AN/ 0AL AukS ol 20064 19 Ao A
mEa, AR o] Aol weh ARG AL S5l 20079 59 BEA

64) @A) 4 NAP 53 Qo] luslel g pHow AugAe] /S AR /AN
W Al9x150] 79l Aolth, e} of ATORE NAP Sl QoiAel Anfe) dae] Ry}
o NAPel ok SPEE s SRS AR B Sol Wl & Su8s HsE Aol B8
stk ol gl Auee] Aol age,



gl A ] RBAC d7hek Abs)l 531 ek o 135
do] Hojok gt
(L) AHSlE Hsfell gk 2ARAl See] st

M @Al SrhARSA Mol Aol AFY A TALRE FYEstel )
sho] 2EHE Aol Atk AT HolE YRR AFT Halel vl 2ATA

el drka & 4 Atk AW AR} FED AREAY L FRFTAL J)x=
A, Az BEAe) Jlxste] AAYH A¥E BET F Utk vhy, oY@
G 2ATA BEE WAZ AU EF L BITI BAY PR 47

[¢]
o=z u#d F o

() AHEH Q19 3] e WEe e
AWAZ} At e BES AW 7] AT AR AW FRe] e A%
49 mUEYol Besith AW RUEY FoIM /b AU WS AAYY
AR 2AE AW FYFE Rolth FAY Tt BAE Fobe WY FAS 5
3

=

=

A2 AR T AT YR YR FHR ks B A 2ok
37 4

(2 AHHS] BE AT Do PG} Jure] e Fu
AsA Qe 1 gy

A gt ol| AERE F7 Rk FAHOR FAARNE olssts] AT A
g5 o@ %A A7l Dastch ANAE v oP A2 FFaA7] 8 A
g0 w3 ARIE w9 32 2HHoR G Bart vk IYT oY =
o B AT ARE BA RS AEF ARFEel Asste] me} Fe wA el
A7E ANV AR A WD & JAEZ o A volr} ARG 0)F
SAE ol AFHoz Anse oFe] ATAZ s|xstel 4UES] WIS A
2 5 YEE wsjo} Bt

(mh) APE 71 3 oA A&

oA AFd 2 VAN AIH A28zl wel A Hdol AL A B
 ARde] AR T W SIEAdd e 2 S ASHe=E Ao v 2%
A gozA 2o AAR7|e] AS Aol =7te] o F-E B FA|SAT| == ¢

-

o

66) 191 Slulol A @Al 7HE Fol ARIPARAAN A o] AN FHo] Hof AAsks AFALHL TS
43 Bask Ak olSe BEL AY)HoR E9E Sow Addel 1 AT 4AE O T4
sh= A= vkt & Aleld



Memo




Memo




	기조발제
	급변하는 세계 속에서의 경제적, 사회적 및 문화적 권리 : 자원과 책무 / Maria Virginia Bras Gomes
	Economic, social and cultural rights in a changing world: resources and responsibilities / Maria Virginia Bras Gomes
	변화하는 세계에서의 경제·사회·문화적 권리: 자원과 책임
	-공공정책과 RBA(Rights Based Approach) / Andre Frankovits
	public policy and RBA / Andre Frankovits
	점진적 실현
	한국에서의 RBA 적용가능성 및 추진방향 / 박찬운

