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Declaration on the Human Rights of
Individuals Who are not Nationals of
the Country in which They Live

G.A. res. 40/144, annex, 40 U.N. GAOR Supp. (No. 53) at 252, U.N. Doc. A/40/53 (1985)

The General Assembly,

Considering that the Charter of the United Nations encourages universal respect for and
observance of the human rights and fundamental freedoms of all human beings, without

distinction as to race, sex, language or religion,

Considering that the Universal Declaration of Human Rights proclaims that allhuman
beings are born free and equal in dignity and rights and that everyone is entitled to all the
rights and freedoms set forth in that Declaration, without distinction of any kind, such as
race, colour, sex, language, religion, political or other opinion, national or social origin,

property, birth or other status,

Considering that the Universal Declaration of Human Rights proclaims further that
everyone has the right to recognition everywhere as a person before the law, that all are
equal before the lawand entitled without any discrimination to equal protection of the law,

and that all are entitled to equal protection against any discrimination in violation of that



Declaration and against any incitement to such discrimination,

Being aware that the States Parties to the International Covenants on Human Rights
undertake to guarantee that the rights enunciated in these Covenants will be exercised
without discrimination of any kind as to race, colour, sex, language, religion, political or

other opinion, national or social origin, property, birth or other status,

Conscious that, with improving communications and the development of peaceful and
friendly relations among countries, individuals increasingly live in countries of which they
are not nationals, Reaffirming the purposes and principles of the Charter of the United

Nations,

Recognizing that the protection of human rights and fundamental freedoms provided for in
international instruments should also be ensured for individuals who are not nationals of the

country in which they live,

Proclaims this Declaration:

Article 1

For the purposes of this Declaration, the term *alien” shall apply, with due regard to
qualifications made in subsequent articles, to any individual who is not a national of the

State in which he or she is present.

Article 2

1. Nothing in this Declaration shall be interpreted as legitimizing the illegal entry into and
presence in a State of any alien, nor shall any provision be interpreted as restricting the
right of any State to promulgate laws and regulations concerning the entry of aliens and

the terms and conditions of their stay or to establish differences between nationals and
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aliens. However, such laws and regulations shall not be incompatible with the

international legal obligations of that State, including those in the field of human rights.

. This Declaration shall not prejudice the enjoyment of the rights accorded by domestic law

and of the rights which under international law a State is obliged to accord to aliens, even
where this Declaration does not recognize such rights or recognizes them to a lesser

extent.

Article 3

Every State shall make public its national legislation or regulations affecting aliens.

Article 4

Aliens shall observe the laws of the State in which they reside or are present and regard with

respect the customs and traditions of the people of that State.

Article 5

1.

52

Aliens shall enjoy, in accordance with domestic law and subject to the relevant
international obligation of the State in which they are present, in particular the following
rights:

(a) The right to life and security of person; no alien shall be subjected to arbitrary arrest
or detention; no alien shall be deprived of his or her liberty except on such grounds
and in accordance with such procedures as are established by law;

(b) The right to protection against arbitrary or unlawful interference with privacy, family,
home or correspondence;

(c) The right to be equal before the courts, tribunals and all other organs and authorities
administering justice and, when necessary, to free assistance of an interpreter in
criminal proceedings and , when prescribed by law, other proceedings;

(d) The right to choose a spouse, to marry, to found a family;

(e) The right to freedom of thought, opinion, conscience and religion; the right to manifest

their religion or beliefs, subject only to such limitations as are prescribed by law and

o)Fst Q141 3A £



are necessary to protect public safety, order, health or morals or the fundamental rights
and freedoms of others;

(f) The right to retain their own language, culture and tradition;

(8) The right to transfer abroad earnings, savings or other personal monetary assets, subject
to domestic currency regulations.

2. Subject to such restrictions as are prescribed by law and which are necessary in a
democratic society to protect national security, public safety, public order, public health
or morals or the rights and freedoms of others, and which are consistent with the other
rights recognized in the relevant international instruments and those set forth in this
Declaration, aliens shall enjoy the following rights:

(a) The right to leave the country;

(b) The right to freedom of expression;

(¢) The right to peaceful assembly;

(d) The right to own property alone as well as in association with others, subject to
domestic law.

3. Subject to the provisions referred to in paragraph 2, aliens lawfully in the territory of a
State shall enjoy the right to liberty of movement and freedom to choose their residence
within the borders of the State.

4. Subject to national legislation and due authorization, the spouse and minor or dependent
children of an alien lawfully residing in the territory of a State shall be admitted to

accompany, join and stay with the alien.

Article 6

No alien shall be subjected to torture or tocruel, inhuman or degrading treatment or
punishment and, in particular, no alien shall be subjected without his or her free consent to

medical or scientific experimentation.

Article 7

An alien lawfully in the territory of a State may be expelled therefromonly in pursuance of a
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decision reached in accordance with law and shall, except where compelling reasons of
national security otherwise require, be allowed to submit the reasons why he or she should
not be expelled and to have the case reviewed by, and be represented for the purpose before,
the competent authority or a person or persons specially designated by the competent
authority. Individual or collective expulsion of such aliens on grounds of race, colour,

religion, culture, descent or national or ethnic origin is prohibited.

Article 8

1. Aliens lawfully residing in the territory of a State shall also enjoy, in accordance with the

national laws, the following rights, subject to their obligations under article 4:

(a) The right to safe and healthy working conditions, to fair wages and equal remuneration
for work of equal value without distinction of any kind, in particular, women being
guaranteed conditions of work not inferior to those enjoyed by men, with equal pay for
equal work;

(b) The right to join trade unions and other organizations or associations of their choice
and to participate in their activities. No restrictions may be placed on the exercise of
this right other than those prescribed by law and which are necessary, in a democratic
society, in the interests of national security or public order or for the protection of the
rights and freedoms of others;

(c) The right to health protection, medical care, social security, social services, education,
rest and leisure, provided that they fulfil therequirements under the relevant regulations
for participation and that undue strain is not placed on the resources of the State.

2. With a view to protecting the rights of aliens carrying on lawful paid activities in the
country in which they are present,such rights may be specified by the Governments

concerned in multilateral or bilateral conventions.

Article 9

No alien shall be arbitrarily deprived of his or her lawfully acquired assets.



Article 10

Any alien shall be free at any time to communicate withthe consulate or diplomatic mission
of the State of which he or she is a national or, in the absence thereof, with the consulate or
diplomatic mission of any other State entrusted with the protection of the interests of the

State of which he or she is a national in the State where he or she resides.
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An IOM Proposal for an
International Migration and

Development [nitiative

To Increase the Development Benefits of
Labour Migration

DRAFT Concept Paper

This 1OM proposal describes an Intemational Migration and Development
Initiative (“IMDI”) to maximize the societal and human development potential of
global labour mobility. It aims to contribute to the international community’s efforts to
find appropriate ways to maximize the development benefits of international migration
and minimize its negative impacts. IOM puts forward this proposal as a contribution to
the debate in connection with the UN High-Level Dialogue on International Migration

and Development in September 2006.

In recent international consultations on migrationl), many governments and private

1) Including the regional consultations organized in the context of the Berne Initiative’s
International Agenda for Migration Management in 2003-2004, the consultations carried
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sector representatives have recognized the need for a more effective and efficient global
labour market. Existing gaps between the supply and demand for labour are projected
to increase in coming years, with aging and declining populations in much of the
industrialised world, and growing populations in much of the developing world. Wage
and opportunity disparities between and within the developed and developing worlds
are also expected to continue, and will provide a continuing impetus for mobility of
labour (from South-North, South-South, East-West, etc.). A mechanism needs to be
established to better match the supply with the demand in safe, legal, humane and
ordedy ways that maximize the societal and human development potential of

global labour mobility, with the involvement of public and private stakeholders.

Such a mechanism would allow enhanced mobility of labour to be achieved on an
equitable basis and address the “unfinished business” of globalization. Indeed, the
movement of labour has not benefited from the same level of liberalisation as capital
and goods. The WTQO’s General Agreement on Trade in Services (GATS) Mode 4
negotiations currently represent the only global framework aimed at removing barriers
to human mobility. The negotiations are expected to afford service providers with
improved labour market access to WTO Member States on a temporary basis. The
GATS covers all categories of service providers. However, the beneficiaries today are
mainly highly-skilled persons, such as executive managers and intra-corporate

transferees.

IOM’s proposed IMDI would follow a different and broader approach than the
GATS, by potentially addressing all types of economic migrants, moving on a
temporary and permanent basis, with particular emphasis on enhancing the development

potential of migration. Moreover, involvement in IMDI would be on a voluntary and

out by the Global Commission on International Migration in 2004-2005, ILO’s 2004
International Labour Conference devoted to migrant workers, and 10M’s 2004
International Dialogue on Migration devoted to migration and trade and 2005 International
Dialogue on Migration devoted to migration and development.
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non-legally binding basis, with participation open to governments, the private sector and

relevant international organisations. IMDI would be a framework that would

systematically and comprehensively address the interlinkages between labour migration

and development, and provide continuity in pursuing these issues. It would work

towards three main goals:

1. Facilitate the matching of labour demand and supply

2. Enhance the positive impact of migration on development

3. Ensure safer, more humane and orderly labour movements

To

achieve these goals, IMDI would:

Gather all relevant stakeholders:

v

Engage govemments as well as the private sector - including businesses,
employer and professional associations, civil society representatives, trade unions
and migrant and diaspora associations to work together with the principal

international organisations involved in these issues.

Facilitate the coordination of activities on migration and development

between international organisations:

v

Create synergies between intergovemmental organisations on migration and
development activities by offering a mechanism to develop joint activities and
pool their expertise. This would be in line with recent initiatives to enhance
cooperation between agencies dealing with migration from various angles (e.g.
refugees, migration, development, trade) through the creation of the Global
Migration Group (GMG) The GMG is an inter-agency group, meeting at the level
of Heads of agencies, which aims to promote the wider application of all relevant

international and regional instruments and norms relating to migration, and



provide more coherent and stronger leadership to improve the overall effectiveness
of the United Nations and the international community’s policy and operational
response to the opportunities and challenges presented by international migration.
The GMG was created through the expansion of the Geneva Migration Group,
formed in 2003. The current members are: ILO, I0OM, UNCTAD, UNDESA,
UNDP, UNFPA, UNHCR, UNHCHR, UNODC and the World Bank.. While the
GMG agenda is broader as it covers multiple aspects of migration, IMDI could
support its collaborative work by facilitating the implementation of activities

identified by the GMG as priorities in the field of migration and development.

IMDI does not aim to duplicate activities already being undertaken by
international organisations. Rather, it is intended to help join the organisations’
efforts to address certain migration and development issues in a structured,
collaborative approach. Some activities described in the IMDI concept paper are
already carried out by UN agencies and IOM, either on their own or in
collaboration. The aim of IMDI is to offer the possibility to the agencies to
identify those they think would benefit from closer cooperation with other
agencies through the pooling of expertise and resources both from private and
public sources. This can either cover activities already being carried out or new

activities which would need to be developed to fill identified gaps.

Be an open structure. IMDI would have some core partners among the main
organisations with a mandate in migration and development issues (e.g. 10M,
UNCTAD, the World Bank, UN-DESA, ILO and UNDP). Each agency would
have a role in coordinating IMDI work on specific activities consistent with its
expertise, and in setting IMDI’s agenda as well as its governance structure. IMDI
would be also an open structure in the sense that all the other international and
regional agencies would have the opportunity to participate in any specific IMDI
activities corresponding to their institutional priorities, or to initiate such activities

in the framework of IMDI.
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Build capacity:

v

IMDI would not create any rights of entry or alter any country’s right to
determine its immigration policy, as this is the sovereign domain of States. That
being said, IOM believes that the best means to protect the human rights of
migrants is in migrating through safe and legal channels and having a secure,
legal status in the host country with recourse to national laws and procedures.
Therefore, IMDI would help create favourable conditions for those countries that
wish to create legal labour migration avenues, and would assist those which so
desire to design labour migration policies thatrespond to their needs, with a view
to benefiting countries of origin, destination and individual migrants and their

families.

IMDI would promote information exchange, networking and dialogue among
govemments and intemational and regional organisations and other
stakeholders on labour migration and development as well as provide
technical assistance including capacity building at global, regional, bilateral and

national levels on such issues.

v IMDI would act as a focal point for information on activities undertaken at the

P

multilateral level on economic migration and development. IMDI’s website would
display information on its activities as well as information provided by the
network of international and regional organisations to build knowledge and

awareness of these actions.

ool resources from both private and public sources:

v IMDI would create a means for the international donor community, both public

and private, to pool financial resources and invest in activities including

prospective labour market analyses, skills development and training, and human



resource planning needed for tomorrow’s global economy, which from a
cost-efficiency perspective are beyond the means of any single government or

private business.

IMDI would be supported by voluntary contributions from governments and the
private sector. One part of these contributions would be allocated to IMDI for
pursuing core activities, and another part for ad hoc programmes in related areas,
supported by IMDI upon request from governments and/or the private sector and

after approval by a Technical Advisory Panel.

IMDI would facilitate coherence between development and migration policies.
IMDI’s general purpose is to address multidirectional labour migration issues
(South-North, South-South, etc.), with the specific objective of enhancing their
contribution to development. In this regard, IMDI’s financing mechanisms would
be consistent with a country-led development model and with the Poverty
Reduction Strategy Papers prepared by governments through a participatory
process involving civil society and development partners, including the World

Bank and the International Monetary Fund (IMF).

Overview of IMDI’s activities

IMDI would provide for the development of global analytical tools and general

models while addressing through its technical cooperation and capacity building

programmes specific needs at the regional, bilateral or country levels, identified by

individual or groups of governments, businesses or other stakeholders.

I . Facilitate the Matching of Labour Demand and Supply

o Enhance global knowledge on labour market trends, labour force profiles and
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labour migration trends through the establishment of global databases and

analytical work;

o Create a centralised information source on regional and national migration

regulatory frameworks; and

o Develop and disseminate policy and programme models, as well as provide
assistance for building the capacity of governments to formulate national labour
market, human resources development and migration policies and elaborate

programmes in an integrated manner.

II. Enhance the Positive Impact of Migration on Development

o Improve data collection on remittances and their utilisation at the global level;

o Develop indicators to assess and monitor the impact of migration on development
to enable policy-makers to better integrate migration into development policy

agendas, including Poverty Reduction Strategies; and

o Develop and disseminate policy and programme models for enhancing the

contribution of migration towards development.

HI. Ensure Safer, More Humane and Orderly Labour Migration Movements

o Provide technical assistance at the international level on managed labour

migration;

o Contribute to building the capacity of governments to formulate policies (at the
national, bilateral, regional levels) on labour migration and related fields

impacting on labour mobility, living conditions and employment (e.g. Visa



policies, social security, integration, etc.);

o Develop assessment tools and monitoring mechanisms for labour migration

policies and programmes; and

o Provide certification for the private sector and government programmes on good

labour migration.

Attachments:

Annex: Description of Activities by Component
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<Annex> Description of activities by component

GOVIZONIDNINE [ acilitate the matching of labour demand and supply

Core activities:

Enhance global knowledge on labour market trends, labour force profiles and

labour migration trends through databases on:

v sectoral and country/regional analyses of the future job market ;

v skills supply indicators: by country, education, training, language proficiency, etc.

and

v labour migration trends.

IMDI would also:

1)

)

®3)

Prepare estimates and projections in these three areas with particular attention to
their interrelationships on the basis of existing information at the global, regional

and national level, as well as further data collection and research activities;

Provide support and servicing to public and private actors through the preparation
of high-quality documentation, analytical work and facilitation of consensus-

building and policy development; and

Enhance coordination and cooperation among international and regional organisations
through the establishment of networks for information-sharing on current and

planned activities, exchange of expertise and lessons learned.



o Create a centralised information source on regional and national migration

regulatory frameworks:

IMDI would establish a framework for the collection and dissemination of
information on national and regional migration legislation, regulations and
administrative requirements relevant to permanent and temporary migration for the
performance of economic activities (including GATS Mode 4 movements). This would
involve the creation of a network of national focal points and the development of a
common format for capturing key information in a manner easily accessible and
understood by end users (i.e. potential migrants, businesses and governments), reducing

the time, resources and effort needed to find and interpret this information.

In consultation with governments and private sector representatives, IMDI would
display the collected information on its website. It could include for each country the

following elements:

categories of permitsand their requirements
documentation required

method of presenting an application
processing time and application fees (if any)

length and conditions of stay

S N N SN N N

possibility and conditions for extensions (including availability of multiple entry
visas)

rules regarding accompanying dependents

review and/or appeal procedures (if any)

criteria applied for the economic need tests and quotas, if applicable

AN NN

general information on recognition of qualification procedures and relevant
professional bodies

v details of relevant contact points for further information
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o

v reference to any relevant migration laws of general application and links to the
documents which can be found in the International Migration Legislation

database (an initiative being separately developed and hosted by IOM).

Develop and disseminate policy and programme models for building the

capacity of govemments to formulate national labour market, human resources

development and migration policies in an integrated manner.

At the programmatic level, IMDI would provide support for:

@)

@)

)

(4)

Building the capacity of govemments to collect, process and share qualitative

and quantitative data and its analysis through training and technical assistance

Training for representatives of the private sector (e.g. trade and business
communities) and civil society (e.g. trade unions) on labour migration systems
and procedures, for a better understanding of how migration is managed, existing

legal opportunities and the main issues faced by migration policy makers;

Assistance to countries to improve transparency in their national migration
procedures (including for Mode 4 movements) by creating mechanisms at the

national level to collect this information and make it available publicly;

Human resource development and the formulation of foreign employment

policies in countries of origin, in particular through:

(a) Establishing national strategic plans on labour emigration:
e mapping out the comparative advantage of the labour forces in countries of
origin;

e identifying priorities for certain skill-types;



identifying potential countries of destination (based on diplomatic relations,
available information on their labour markets, immigration policies and
presence of diasporas);

identifying gaps in the country of origin’s education and professional
regulations systems, as well as problems of recognition of qualifications with
main destination countries for skills aimed to be exported;

establishing target numbers of persons to be trained for national and external
markets;

establishing complementary strategies to lessen the impact of brain drain;
and

if applicable, inclusion of migration factors in the National Poverty

Reduction Strategy.

(b) Developing the capacity of governments to:

gather detailed information on foreign labour markets of interest to their
nationals;

collect statistics on nationals working abroad (by skills, gender, status in the
home country, and occupation in the receiving country);

promote their labour force;

support networking between public/private  employment agencies and
recruitment agencies;

negotiate mutual recognition of qualifications agreements;

prepare migrant workers for employment abroad (including vocational and
language training, cultural orientation, etc.); and

ensure the protection of the rights of migrants.

(5) Bilateral job matchingmechanisms: partnerships between sending and receiving

countries (governments and/or private sector) to match labour shortages and supply

in specific sectors at the bilateral level. Specific support could include:
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(6)

)

e Database development and registration of potential migrant workers:
development, technical setup and promotion of on-line databases to include
professional profiles of potential migrant workers for possible job placement in
the country of destination.

e Selection assistance: pre-selection of candidates on the basis of agreed-upon
procedures and requirements to facilitate employers’choice; organization of
on-site missions in countries of origin for direct contacts with selected workers;

and preparation of workers for foreign employment (as described below);

Provide direct services to govemments for the preparation of workers for
employment abroad, to include: document preparation; security checks;
skills/qualification checks (verifying diploma, language and professional abilities);
language training; cultural orientation (familiarizing with work, educational and

social environment); medical examinations; and travel loans; and

Labour market analysis and labour migration policy development: building the
capacity of governments to adapt their labour migration policies to the situation of
their labour market (e.g. elaboration of shortage occupation lists for which

admission will be facilitated, special schemes for business and investors, etc.).

OOIRONID\INEIN [nhance the positive impact of migration on development

Core activities:

o

(@]

Improve data collection on remittances and their utilisation at the global level;

Develop indicators to assess and monitor the impact of migration on

development to enable policy-makers to better integrate migration into



development policy agendas;

o Develop and disseminate policy and programme models for enhancing the
contribution of migration towards development, and in particular:

v fostering the contribution of remittances to poverty alleviation;

v increasing the potential for transfer of knowledge and know-how and creation
of new enterprises arising from stays abroad and related transnational social
networks, for the benefit of the country of origin; and

v/ facilitating the reinsertion of legal and imregular migrant retumees in the

labour market of their home country;

o Develop comprehensive strategies for the alleviation of negative effects of
intemational migration of the labour force in sensitive sectors (e.g. health,
education) taking into account the international as well as the internal dimensions

(rural/urban, private sector/public sector) of the phenomenon; and

o Develop and support policies engaging with diaspora populations for the

development of their home and host countries.

At the programmatic level, IMDI would support govemments and the private

sector in the elaboration of programmes in the following areas:

(1) Remittances: improve data collection on remittances and their use at the regional
and national level; reduce the costs and enhance the accessibility of remittance
services for migrants in developed and developing countries (including through use
of new technologies); devise incentives to channel remittances into development
schemes, such as special tax reductions and the creation of investment productsand
improve the dissemination of information on these opportunities among migrants;

provide support to migrant collectives (i.e., Hometown Associations, etc);
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)

@)

(4)

()

Transfer of knowledge and know-how, and facilitation of entrepreneurship:
support the efforts of migrants willing to create small and medium-sized
enterprises, including by cooperating with banks to create a link between
remittances and micro-credit or facilitating access to loans, providing business
advice and consultation to migrants develop circular migration programmes for
highly skilled workers in partnership with countries of origin and destination,
including “shared work schemes” where workers share their work between the
countries of origin and destination, while keeping their residence rights; training
programmes of relevance for the country of origin; develop e-learning schemes for

university students in countries of origin;

Retum and reinsertion of legal and irregular labour migrant retumees in the
labour market of their home country: including establishment of pre-departure
programmes for the planning of return for legal migrants (e.g. saving schemes,
training delivery in the receiving country), job counseling, business and vocational

training, etc.;

Mobility of labour force in sensitive sectors: assist in the development of
national policies, including replacement migration, retention, circular migration, and
consumption abroad (develop programmes with countries of destination where the

services can be delivered in the country of origin, e.g. health treatment); and

Mobilisation of diaspora: a) undertake quantitative and qualitative surveys (skills
mapping) of populations abroad, to acquire a better knowledge of the potential and
interests of these populations to act as agents for development; b) identify key
development  needs/projects/areas in  home countries to better match
diasporas’contributions with real development objectives; c) adopt incentives for
encouraging diasporas’contributions (granting and portability of rights, special

services, simplified access to credit etc); d) build governmental capacity to work



with diasporas (institutional change, consular services, communication tools,
programme evaluation etc.); e) promote partnerships between home and host
countries to acknowledge diasporas as cultural, social and economic “trans-national
bridges”playing an active role in development and migration debates; and f)
undertake research on the potential contributions of diasporas to development and
poverty reduction in home countries, in relation to their status and well-being in

the host country.

OOIEONIDNIMIE [nsure safer, more humane and orderly labour movements

Core activities:

o Foster sustained and action-oriented dialogue at intemational level on managed

labour migration;

o Contribute to building the capacity of govemments to formulate policies (at the
national, bilateral, regional levels) on labour migration and related fields
impacting on labour mobility, living conditions and employment, namely:

v/ Visa policies, quotas, labour market tests

Family reunion

Double taxation

Social security and other benefits, including portability issues

Recognition of qualifications

Protection of the rights of migrant, labour standards and integration

Irregular labour migration and illegal employment

AN N N N N N

Migration and security

This capacity building would involvedissemination of information of existing
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international standards (e.g. ILO, UN and UNESCO Conventions), the collection of
good practices and lessons learned made available on IMDI’s website, development of
training programmes, and supporting capacity-building programmes approved by the

Technical Advisory Panel.

Particular attention would be given to the creation of partnerships with the private
sector in the development, planning and implementation of mobility policies and

practices.

o Development of assessment tools and monitoring mechanisms on labour

migration policies and programmes:

There is a realinformation gap today regarding the effectiveness of various policies
and programmes aimed at better managed labour migration. The reasons are
multifaceted, including inter alia the difficulties of establishing mechanisms to capture
the complexity of the economic, social and political goals these policies/programmes
are attempting to achieve, and to be able to single out their impact among other
variables. However, real progress in managing labour migration is difficult in the
absence of proper evaluation mechanisms which are needed to identify good practices.
An international policy-oriented research programme would be launched to review
existing assessment and evaluation tools used at the national, bilateral, and regional
levels, and to develop new instruments which would be tested in the framework of

IMDI-supported programmes.

o Certification:

For the private sector: in order to support private enterprises in their efforts towards
ethical recruitment and fair treatment of migrant workers, a set of non-binding guiding

principles would be elaborated in consultation with business, NGOs, trade unions and



other members of civil society. The enterprises complying with these principles would
be awarded a quality label which could figure on their products and their names would

be displayed on IMDI’s website.

For governments: IMDI would develop a Twinning Programme for Facilitated
Mobility between countries of origin and countries of destination. Under this
programme, a country of origin would commit to respect a certain number of criteria
related to combating irregular migration in exchange for visa facilitation or increased
labour market access to the receiving country for their nationals. IMDI would elaborate
a template framework to be adapted to the particular objectives pursued by the two
twinned countries, and review the implementation with a view to identifying areas for

strengthening implementation of the commitments.

At the programmatic level, IMDI would provide technical cooperation and
support capacity building on managed migration: including policy, legal and
administrative framework review and updating; improvement of migration management

operational systems training and exchange of experts.
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&

MIGRATION FACTS

» In 2005 - more than 191 million international migrants
» Of these, about 40 millions are estimated to be irregular or undocumented.
» Women accounted for 49.6 per cent of global migrants in 2005

» 30 million people forced to move within their own countries (internally-
displaced).

» 10 million people who have left their homes because they can no longer make
a living from the land — estimated that environmental destruction will make 60
million people landless or homeless by the end of the decade

» Migrant workers - over 35 million people work overseas. Asian women are the
fastest-growing category of foreign workers, increasing by 800,000 each year.

2
Essentials of Migration Management
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HUMAN RIGHTS vs. MIGRANT’S RIGHTS

» Human rights = initially abstract principles embodied in the Universal
Declaration of Human Rights;
» Modern = legal entitlements for individuals, and legal duties for states.
= six core human rights treaties;
= two general covenants protect civil, political, economic, social and
cultural rights,
« four conventions provide more specific protection — for children and for
women, against racial discrimination, and against torture.

» accepted by all UN member states as legal obligations to which their national
law and policy must conform;

» Traditionally, international law = regulates relations between sovereign
states,

» Modern = regulate the relationship between states and individuals within its
jurisdiction.

Essentials of Migration Management

&

HUMAN RIGHTS vs. MIGRANT’S RIGHTS

~ Legally, migrants' human rights are already protected, through core
human rights instruments,

~ These instruments do not explicitly refer to migrants, but they protect
migrants because they are universal and inalienable — apply everywhere
and to all human beings

» They recognize the fundamental rights of "all persons," and "all
individuals" and include:
» due process
» not to be subjected to torture, cruel or inhuman treatment or
punishment,
*» not to be held in slavery
- etc

Essentials of Migration Management
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HUMAN RIGHTS vs. MIGRANT’S RIGHTS

~ A right is without meaning if it does not create a parallel set of "duties”,
vested in the state in which the migrant is present;

» Once an individual has entered a country, national authorities must
safeguard his/ her human rights:
« to be protected from arbitrary killing, torture and inhuman treatment, slavery,
forced labour, child labour, arbitrary arrest, unfair trial, invasions of privacy etc;

« the right to marry, to be protected as minors, to peaceful association and
assembly, to equality, to freedom of religion and belief, etc.

Human Rights Committee: “These rights apply to ‘everyone irrespective of
reciprocity, and irrespective of his or her nationality or statelessness... (and)
must be guaranteed without discrimination between citizens and aliens”

(General Comment No. 15 The position of aliens under the Covenant, 11/04/86.)

Essentials of Migration Management

&

CITIZENS’ HUMAN RIGHTS vs ALIENS’ HUMAN RIGHTS

~ Human rights are linked not to citizenship but to a common humanity =
everyone is protected, regardless of their legal status.

~ Entering a country in violation of immigration laws does not deprive an
irregular migrant of fundamental human rights and it does not erase the
obligation of the state to protect;

~ Distinctions between citizens and non citizens may be made, but they are
exceptions = they must serve a legitimate state objective and be
proportionate.

» A(FC) and others (FC) v. SSHD, [2004] UKHL 56

6
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HUMAN RIGHTS OF MIGRANTS — WHY?

~ Practical gap between rights which migrants enjoy under international law,
and their practical application

~ Corresponding gap between principles agreed by governments, and impact
on migrants;

~» National migration policy-making = outside a human rights framework (under
national sovereignty);

» Traditionally low on the international human rights agenda;

» Vulnerability of migrants

Essentials of Migration Management
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VULNERABILITY OF MIGRANTS

~ Some individuals/ groups are particularly vulnerable and have special
protection needs (children, women, refugees, the disabled etc.)

» No single migrant rights protection ‘regime’ for migrants - amalgam of
general international law, human rights law, labour law, international criminal
law, etc.

» Factors of vulnerability

+ Language difficulties

+ Limited understanding of administrative, legal culture of host country = less able
than others to know and assert their rights.

+ Exposed to exploitation by employers, migration agents, corrupt bureaucrats and
criminal gangs and likely not to take legal action;

+ Subjected to discrimination, unequal treatment & unequal opportunities

= May face racism and xenophobia.

= May be easily profiled, suspected or scapegoated as security risks

= Likely to work in sectors where labor standards are not applied

Essentials of Migration Management
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DOUBLE/ MULTIPLE VULNERABILITY

» Almost 50% of all migrants are women; Women in an irregular status are
doubly vulnerable owing to the high risk of sexual exploitation.

» Victims of smuggling and trafficking may find themselves both irregular in
legal terms, and in situations of exploitation at the hands of the traffickers or
smugglers.

» The more illegal a migrant, the greater is the danger of the journey, or of
being exploited.

» vicious circle - fear of detection prevents irregular migrants from reporting
abuse, which in turn increases vulnerability (strengthens the hand of
exploiters).

Essentials of Migration Management
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» Lack of data;

INVISIBILITY OF MIGRANTS

» Lack of understanding of types of violation, where they occur, their incidence
and characteristics.

~ Gaps between different institutional mandates;
~ Parallel systems for protecting employment rights and human rights;
» Dominance of refugee protection in the migration field;

» Assumed to move voluntarily = rely on their home countries for consular
protection;

~ Violations under-recorded, particularly in the case of migrant women and of

forced or exploitative labor that takes place in the illicit underground economy
10
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TRADITIONAL DIHOTOMY: VOLUNTARY VS. FORCED

~ In practice the difference between forced and voluntary migration very difficult
to make:

= point of departure vs. time of arrival or stay

+ No clear divide between consent and coercion.

+ What constitutes coercion (what with persecution, destitution, prolonged
family separation?)

= Are refugees "choosing" to avail themselves of the services of smugglers
or are they "coerced"?

= No criteria for assessing coercive vs. consensual;

~ Interesting standard in Trafficking Protocol "the abuse of power or of a
position of vulnerability."

Essentials of Migration Management
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THE CONVENTION ON MIGRANT WORKERS

~ International Convention on the Protection of the Rights of All Migrant
Workers and Members of their Families (New York, 18 December 1990)

~ Entered into force on 1st July 2003.
~ To date, there are 34 ratifications

~ Brings together existing rights, already accepted through ‘core’ human rights
treaties.

» Some additional rights to regular migrant workers — including the right to
family reunification.

» Equal treatment between all migrant workers and nationals in respect of basic
economic and social rights; cultural rights right to join trade unions.

» These rights apply to ‘all’ migrant workers, irregular or regular 12
Essentials of Migration Management
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THE MIGRANT WORKERS COMMITTEE

» Committee on the Protection of the Rights of All Migrant Workers and
Members of their Families

Workers Convention by its State parties;

after acceding to the Convention and then every five years;

(once 10 States parties have accepted this procedure);

as general comments on thematic issues.

Essentials of Migration Management

« body of independent experts that monitors implementation of the Migrant

- all States parties are obliged to submit regular reports, initially one year

» examine each report and address its concerns and recommendations;

= able to consider individual complaints or communications from individuals

« publish its interpretation of the content of human rights provisions, known

13

&

OTHER MONITORING BODIES

» Commission on Human Rights/ Human Rights Council
» Special Rapporteur on the Human Rights of Migrants

» Special Rapporteur on Trafficking in persons, especially in women and
children

»~ International Court of Justice

Essentials of Migration Management
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STRATEGY

» More states should ratify and implement all human rights treaties;

» More states should ratify and implement Migrant Workers’' Convention ;
» States should develop rights based approaches to migration policy;

» The need for more research-base policy;

» Enacting laws/ policies protecting the rights of migrants during the migration
cycle - address the underlying causes of migration;

» Combat discrimination and other abuses of rights - push factors in the
decision to migrate;

» Migration - informed choice rather than a strategy of survival;

L

Is of

tion Manag it

LaGrand case (Germany v US — 1999-2001)

« Karl & Walter LaGrand - German nationals, moved to
the United States at age 3; at no time did they become
citizens of the United States.

= committed a bungled armed robbery in 1982 in US which
i R < resulted in a death -sentenced to death

+ Vienna Convention = authorities (the State of Arizona) required to inform them of their right to receive
consular assistance from the German government at the time of their arrest. The U.S. authorities failed
to do so,

+ Karl LaGrand - executed by the State of Arizona on February 24, 1999,

+ Germany = International Court of Justice against the United States.

+ Hours before Walter LaGrand was due to be executed, Germany applied for provisional measures/

propric motu (i.e. without a hearing and without giving the United States the opportunity to be heard),

requiring the United States to prevent the execution. The Court granted Germany's request.

+ The U.S. Solicitor-General = provisional measures of the International Court of Justice are not legally
binding * Governor of Arizona - ordered execution; WLG executed on March 3, 1999.

16
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LaGrand case (Germany v US — 1999-2001)

.

Germany = US violated international law by failing to implement the provisional
measures.

United States = Vienna Convention did not grant rights to individuals, only to states;

ICJ - rejected US argument > domestic laws could not limit the rights of the accused
under the convention, but only specify the means by which those rights were to be
exercised.

On June 27, 2001 ICJ handed down its judgement > favour of Germany,
Also held that provisional measures are legally binding.

Note:

= Binding nature of provisional measures - great dispute in international law;
= English text of the Statute of the International Court of Justice = not binding,
= French text = binding.

+ Court considered which interpretation better served the objects and purposes of the
Statute, and found that they are binding.

17
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Avena and Other Mexican Nationals (Mexico v. US)
2004

.

the treatment of 52 Mexican nationals who had been tried, convicted and sentenced to
death in criminal proceedings in the United States

by not informing the Mexican nationals of their rights under Article 36, 1 (b), > US
breached the obligations under that subparagraph;

by not notifying the appropriate Mexican consular post without delay of the detention
—>depriving the United Mexican States of the right to render assistance

reparation - obligation of the United States of America to provide review and
reconsideration of convictions and sentences

The Court examines the meaning of the expression “without delay” used 1 (b) of
Article 36 - duty to provide consular information exists once it is realized that the
person is a foreign national, or once there are grounds to think so, but considers that,
in the light inter alia of the Convention’s travaux preparatoires the term “without delay”
is not necessarily to be interpreted as meaning “immediately upon arrest”.

In some of the cases US also violated its obligation under subparagraph (a) to enable
Mexican consular officers to communicate with, have access to and visit their
nationals; and its obligation under subparagraph (c) to enable Mexican consular
officers to arrange for legal representation of their nationals.

.

18
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A(FC) and others (FC) (Appellants) v. SSHD (Respondent),
[2004] UKHL 56

.

nine appellants, all non-British nationals, were suspected of being terrorists;
similar number of British nationals presented similar risks none had been detained;
none had been criminally charged nor was any criminal trial in prospect;

all challenged the lawfulness of their detention.

.

.

House of Lords = choice of an immigration measure to address the security problem
the faced was unlawful.

other measures were regarded as sufficient to deal with the activities of British
nationals it was hard to see why a similar regime should not suffice for non-nationals.
Two detainees had secured release by leaving for another country = hard to reconcile
with a belief in their capacity to inflict serious injury to United Kingdom.

no authority to support the proposition that, in times of emergency, a state may
lawfully discriminate against foreign nationals by detaining them, yet not detaining
those of its own nationals who posed the same threat.

"

Essentials of Migration Management
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OTHER RELEVANT CASES

R v Secretary of State for the Home Department ex parte Adam [2005] UKHL 66, 3
November 2005
= the House of Lords - minimum standards in the treatment of persons in the United Kingdom

« executive policies of refusing work permits, food and accommeodation to asylum seekers
whose application was made late infringed art 3 of the European Convention. Requiring them
to live rough and to beg constituted treatment that was in law "inhuman and degrading"”.

» Secretary of State for the Home Department v Limbuela ,
» UK Court of Appeal considered it unacceptable to deny welfare support to failed asylum
seekers effectively forcing them into destitution;

20
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___________________________________________|] AnneX 1 . ___________________________________________|

International Convention on the Protection of the Rights of All Migrant Workers and
Members of Their Families

Adopted by General Assembly resolution 45/158 of 18 December 1990
Preamble
The States Parties to the present Convention,

Taking into account the principles embodied in the basic instruments of the United Mations concerning
human rights, in particular the Universal Declaration of Human Rights, the International Covenant on
Economic, Social and Cultural Rights, the International Covenant on Civil and Political Rights, the
International Convention on the Elimination of All Forms of Racial Discrimination, the Convention on
the Elimination of All Forms of Discrimination against Women and the Convention on the Rights of the
Child,

Taking into account also the principles and standards set forth in the relevant instruments elaborated
within the framework of the International Labour Organisation, especially the Convention concerning
Migration for Employment (No. 97), the Convention concerning Migrations in Abusive Conditions and
the Promotion of Equality of Opportunity and Treatment of Migrant Workers (No.143), the
Recommendation concerning Migration for Employment (No. 86), the Recommendation concerning
Migrant Workers (Mo.151), the Convention concerning Forced or Compulsory Labour (Mo. 29) and the
Convention concerning Abolition of Forced Labour (No. 105), Reaffirming the importance of the
principles contained in the Convention against Discrimination in Education of the United Nations
Educational, Scientific and Cultural Organization,

Recalling the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment, the Declaration of the Fourth United Nations Congress on the Prevention of Crime and the
Treatment of Offenders, the Code of Conduct for Law Enforcement Officials, and the Slavery
Conventions,

Recalling that one of the objectives of the International Labour Organisation, as stated in its
Constitution, is the protection of the interests of workers when employed in countries other than their
own, and bearing in mind the expertise and experience of that organization in matters related to
migrant workers and members of their families,

Recognizing the importance of the work done in connection with migrant workers and members of their
families in various organs of the United Mations, in particular in the Commission on Human Rights and
the Commission for Social Development, and in the Food and Agriculture Qrganization of the United
Nations, the United Nations Educational, Scientific and Cultural Organization and the World Health
Organization, as well as in other international organizations,

Recognizing also the progress made by certain States on a regional or bilateral basis towards the
protection of the rights of migrant workers and members of their families, as well as the importance
and usefulness of bilateral and multilateral agreements in this field,

Realizing the importance and extent of the migration phenomenon, which involves millions of people
and affects a large number of States in the international community,

Aware of the impact of the flows of migrant workers on States and people concerned, and desiring to
establish norms which may contribute to the harmonization of the attitudes of States through the
acceptance of basic principles concerning the treatment of migrant workers and members of their
families,

Considering the situation of vulnerability in which migrant workers and members of their families

frequently-find themselves owing, among other things, to their absence from their State of origin and
to the difficulties they may encounter arising from their presence in the State of employment,
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Convinced that the rights of migrant workers and members of their families have not been sufficiently
recognized everywhere and therefore require appropriate international protection,

Taking into account the fact that migration is often the cause of serious problems for the members of
the families of migrant workers as well as for the workers themselves, in particular because of the
scattering of the family,

Bearing in mind that the human problems involved in migration are even more serious in the case of
irreqular migration and convinced therefore that appropriate action should be encouraged in order to
prevent and eliminate clandestine movements and trafficking in migrant workers, while at the same
time assuring the protection of their fundamental human rights,

Considering that workers who are non-documented or in an irregular situation are frequently employed
under less favourable conditions of work than other workers and that certain employers find this an
inducement to seek such labour in order to reap the benefits of unfair competition,

Considering also that recourse to the employment of migrant workers who are in an irregular situation
will be discouraged if the fundamental human rights of all migrant workers are more widely recognized
and, moreover, that granting certain additional rights to migrant workers and members of their
families in a regular situation will encourage all migrants and employers to respect and comply with
the laws and procedures established by the States concerned,

Convinced, therefore, of the need to bring about the international protection of the rights of all migrant
workers and members of their families, reaffirming and establishing basic norms in a comprehensive
convention which could be applied universally,
Have agreed as follows:

Part I: Scope and Definitions
Article 1
1. The present Convention is applicable, except as otherwise provided hereafter, to all migrant workers
and members of their families without distinction of any kind such as sex, race, colour, language,
religion or conviction, political or other opinion, national, ethnic or social origin, nationality, age,
economic position, property, marital status, birth or other status.
2. The present Convention shall apply during the entire migration process of migrant workers and
members of their families, which comprises preparation for migration, departure, transit and the entire
period of stay and remunerated activity in the State of employment as well as return to the State of
origin or the State of habitual residence.
Article 2
For the purposes of the present Convention:

1. The term "migrant worker" refers to a person who is to be engaged, is engaged or has been
engaged in a remunerated activity in a State of which he or she is not a national.

2.

(a) The term "frontier worker" refers to a migrant worker who retains his or her habitual residence in a
neighbouring State to which he or she normally returns every day or at least once a week;

(b) The term "seasonal worker" refers to a migrant worker whose work by its character is dependent
on seasonal conditions and is performed only during part of the year;

(c) The term "seafarer", which includes a fisherman, refers to a migrant worker employed on board a
vessel registered in a State of which he or she is not a national;
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(d) The term "worker on an offshore installation" refers to a migrant worker employed on an offshore
installation that is under the jurisdiction of a State of which he or she is not a national;

(&) The term "itinerant worker'"' refers to a migrant worker who, having his or her habitual residence in
one State, has to travel to another State or States for short periods, owing to the nature of his or her
occupation;

(f) The term "project-tied worker" refers to a migrant worker admitted to a State of employment for a
defined period to work solely on a specific project being carried out in that State by his or her
employer;

(g) The term "specified-employment worker" refers to a migrant worker:

(i) Who has been sent by his or her employer for a restricted and defined period of time to a State of
employment to undertake a specific assignment or duty; or

(i) Who engages for a restricted and defined period of time in work that requires professional,
commercial, technical or other highly specialized skill; or

(i) Who, upon the request of his or her employer in the State of employment, engages for a restricted
and defined period of time in work whose nature is transitory or brief; and who is required to depart
from the State of employment either at the expiration of his or her authorized peried of stay, or earlier
if he or she no longer undertakes that specific assignment or duty or engages in that work;

(h) The term "self-employed worker" refers to a migrant worker who is engaged in a remunerated
activity otherwise than under a contract of employment and who earns his or her living through this
activity normally working alone or together with members of his or her family, and to any other
migrant worker recognized as self-employed by applicable legislation of the State of employment or
bilateral or multilateral agreements.

Article 3

The present Convention shall not apply to: (a) Persons sent or employed by international organizations
and agencies or persons sent or employed by a State outside its territory to perform official functions,
whose admission and status are regulated by general international law or by specific international
agreements or conventions;

(b) Persons sent or employed by a State or on its behalf cutside its territory who participate in
development programmes and other co-operation programmes, whose admission and status are
regulated by agreement with the State of employment and who, in accordance with that agreement,
are not considered migrant workers;

(c) Persons taking up residence in a State different from their State of origin as investors;

(d) Refugees and stateless persons, unless such application is provided for in the relevant national
legislation of, or international instruments in force for, the State Party concerned;

(e) Students and trainees;

(f) Seafarers and workers on an offshore installation who have not been admitted to take up residence
and engage in a remunerated activity in the State of employment.
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Article 4

For the purposes of the present Convention the term "members of the family” refers to persons
married to migrant workers or having with them a relationship that, according to applicable law,
produces effects equivalent to marriage, as well as their dependent children and other dependent
persons who are recognized as members of the family by applicable legislation or applicable bilateral or
multilateral agreements between the States concerned.

Article 5

For the purposes of the present Convention, migrant workers and members of their families:

(a) Are considered as documented or in a regular situation if they are authorized to enter, to stay and
to engage in a remunerated activity in the State of employment pursuant to the law of that State and
to international agreements to which that State is a party;

(b) Are considered as non-documented or in an irregular situation if they do not comply with the
conditions provided for in subparagraph (2) of the present article.

Article 6

For the purposes of the present Convention:

(a) The term "State of origin" means the State of which the person concerned is a national;

(b) The term "State of employment” means a State where the migrant worker is to be engaged, is
engaged or has been engaged in a remunerated activity, as the case may be;

(c) The term "State of transit,"” means any State through which the person concerned passes on any
journey to the State of employment or from the State of employment to the State of origin or the
State of habitual residence.

Part I1I: Non-discrimination with Respect to Rights

Article 7

States Parties undertake, in accordance with the international instruments concering human rights, to
respect and to ensure to all migrant workers and members of their families within their territory or
subject te their jurisdiction the rights provided for in the present Convention without distinction of any
kind such as to sex, race, colour, language, religion or conviction, political or other opinion, national,
ethnic or social origin, nationality, age, economic position, property, marital status, birth or other
status.

Part III: Human Rights of All Migrant Workers and Members of their Families
Article 8
1. Migrant workers and members of their families shall be free to leave any State, including their State
of origin. This right shall not be subject to any restrictions except those that are provided by law, are
necessary to protect national security, public order (ordre public), public health or morals or the rights
and freedoms of others and are consistent with the other rights recognized in the present part of the
Convention.

2. Migrant workers and members of their families shall have the right at any time to enter and remain
in their State of origin.
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Article 9

The right to life of migrant workers and members of their families shall be protected by law.

Article 10

No migrant worker or member of his or her family shall be subjected to torture or to cruel, inhuman or
degrading treatment or punishment.

Article 11
1. No migrant worker or member of his or her family shall be held in slavery or servitude.

2. No migrant worker or member of his or her family shall be required to perform forced or compulsory
labour.

3. Paragraph 2 of the present article shall not be held to preclude, in States where imprisonment with
hard labour may be imposed as a punishment for a crime, the performance of hard labour in
pursuance of a sentence to such punishment by a competent court.

4. For the purpose of the present article the term "forced or compulsory labour" shall not include:

(a) Any work or service not referred to in paragraph 3 of the present article normally required of a
person who is under detention in consequence of a lawful order of a court or of a person during
conditional release from such detention;

(b) Any service exacted in cases of emergency or clamity threatening the life or well-being of the
community;

(c) Any work or service that forms part of normal civil obligations so far as it is imposed also on
citizens of the State concerned.

Article 12

1. Migrant workers and members of their families shall have the right to freedom of thought,
conscience and religion. This right shall include freedom to have or to adopt a religion or belief of their
choice and freedom either individually or in community with others and in public or private to manifest
their religion or belief in worship, observance, practice and teaching.

2. Migrant workers and members of their families shall not be subject to coercion that would impair
their freedom to have or to adopt a religion or belief of their choice.

3. Freedom to manifest one's religion or belief may be subject only to such limitations as are
prescribed by law and are necessary to protect public safety, order, health or morals or the
fundamental rights and freedoms of others.

4, States Parties to the present Convention undertake to have respect for the liberty of parents, at
least one of whom is a migrant worker, and, when applicable, legal guardians to ensure the religious
and moral education of their children in conformity with their own convictions.

Article 13

1. Migrant workers and members of their families shall have the right to hold opinions without
interference.

2. Migrant workers and members of their families shall have the right to freedom of expression; this
right shall include freedom to seek, receive and impart information and ideas of all kinds, regardless of
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frontiers, either orally, in writing or in print, in the form of art or through any other media of their
choice.

3. The exercise of the right provided for in paragraph 2 of the present article carries with it special
duties and responsibilities. It may therefore be subject to certain restrictions, but these shall only be
such as are provided by law and are necessary:

(a) For respect of the rights or reputation of others;

(b) For the protection of the naticnal security of the States concerned or of public order (ordre public)
or of public health or morals;

(c) For the purpose of preventing any propaganda for war;

(d) For the purpose of preventing any advocacy of national, racial or religious hatred that constitutes
incitement to discrimination, hostility or violence.

Article 14

No migrant worker or member of his or her family shall be subjected to arbitrary or unlawful
interference with his or her privacy, family, home, correspondence or other communications, or to
unlawful attacks on his or her honour and reputation. Each migrant worker and member of his or her
family shall have the right to the protection of the law against such interference or attacks.

Article 15

No migrant worker or member of his or her family shall be arbitrarily deprived of property, whether
owned individually or in association with others. Where, under the legislation in force in the State of
employment, the assets of a migrant worker or a member of his or her family are expropriated in
whole or in part, the person concerned shall have the right to fair and adequate compensation.

Article 16
1. Migrant workers and members of their families shall have the right to liberty and security of person.

2. Migrant workers and members of their families shall be entitled to effective protection by the State
against violence, physical injury, threats and intimidation, whether by public officials or by private
individuals, groups or institutions.

3. Any verification by law enforcement officials of the identity of migrant workers or members of their
families shall be carried out in accordance with procedure established by law.

4. Migrant workers and members of their families shall not be subjected individually or collectively to
arbitrary arrest or detention; they shall not be deprived o their liberty except on such grounds and in
accordance with such procedures as are established by law.

5. Migrant workers and members of their families who are arrested shall be informed at the time of
arrest as far as possible in a language they understand of the reasons for their arrest and they shall be
promptly informed in a language they understand of any charges against them.

6. Migrant workers and members of their families who are arrested or detained on a criminal charge
shall be brought promptly before a judge or other officer authorized by law to exercise judicial power
and shall be entitled to trial within a reasonable time or to release. It shall not be the general rule that
while awaiting trial they shall be detained in custody, but release may be subject to guarantees to
appear for trial, at any other stage of the judicial proceedings and, should the occasion arise, for the
execution of the judgement.
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7. When a migrant worker or a member of his or her family is arrested or committed to prison or
custody pending trial or is detained in any other manner:

(a) The consular or diplomatic authorities of his or her State of origin or of a State representing the
interests of that State shall, if he or she so requests, be informed without delay of his or her arrest or
detention and of the reasons therefor;

(b) The person concerned shall have the right to communicate with the said authorities. Any
communication by the person concerned to the said authorities shall be forwarded without delay, and
he or she shall also have the right to receive communications sent by the said authorities without
delay;

(c) The person concerned shall be informed without delay of this right and of rights deriving from
relevant treaties, if any, applicable between the States concerned, to correspond and to mest with
representatives of the said authorities and to make arrangements with them for his or her legal
representation.

8. Migrant workers and members of their families who are deprived of their liberty by arrest or
detention shall be entitled to take procesdings before a court, in order that that court may decide
without delay on the lawfulness of their detention and order their release if the detention is not lawful.
When they attend such proceedings, they shall have the assistance, if necessary without cost to them,
of an interpreter, if they cannot understand or speak the language used.

9. Migrant workers and members of their families who have been victims of unlawful arrest or
detention shall have an enforceable right to compensation.

Article 17

1. Migrant workers and members of their families who are deprived of their liberty shall be treated with
humanity and with respect for the inherent dignity of the human person and for their cultural identity.

2. Accused migrant workers and members of their families shall, save in exceptional circumstances, be
separated from convicted persons and shall be subject to separate treatment appropriate to their
status as unconvicted persons. Accused juvenile persons shall be separated from adults and brought as
speedily as possible for adjudication.

3. Any migrant worker or member of his or her family who is detained in a State of transit or in a State
of employment for violation of provisions relating to migration shall be held, in so far as practicable,
separately from convicted persons or persons detained pending trial.

4. During any period of imprisonment in pursuance of a sentence imposed by a court of law, the
essential aim of the treatment of a migrant worker or a member of his or her family shall be his or her
reformation and social rehabilitation. Juvenile offenders shall be separated from adults and be
accorded treatment appropriate to their age and legal status.

5. During detention or imprisonment, migrant workers and members of their families shall enjoy the
same rights as nationals to visits by members of their families.

6. Whenever a migrant worker is deprived of his or her liberty, the competent authorities of the State
concerned shall pay attention to the problems that may be posed for members of his or her family, in
particular for spouses and minor children.

7. Migrant workers and members of their families who are subjected to any form of detention or
imprisonment in accordance with the law in force in the State of employment or in the State of transit
shall enjoy the same rights as nationals of those States who are in the same situation.

8. If a migrant worker or a member of his or her family is detained for the purpose of verifying any
infraction of provisions related to migration, he or she shall not bear any costs arising therefrom.
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Article 18

1. Migrant workers and members of their families shall have the right to equality with nationals of the
State concerned before the courts and tribunals. In the determination of any criminal charge against
them or of their rights and obligations in a suit of law, they shall be entitled to a fair and public hearing
by a competent, independent and impartial tribunal established by law.

2. Migrant workers and members of their families who are charged with a criminal offence shall have
the right to be presumed innocent until proven guilty according to law.

3. In the determination of any criminal charge against them, migrant workers and members of their
families shall be entitled to the following minimum guarantees:

(a) To be informed promptly and in detail in a language they understand of the nature and cause of
the charge against them;

(b) To have adequate time and facilities for the preparation of their defence and to communicate with
counsel of their own choosing;

(c) To be tried without undue delay;

(d) To be tried in their presence and to defend themselves in person or through legal assistance of
their own choosing; to be informed, if they do not have legal assistance, of this right; and to have
legal assistance assigned to them, in any case where the interests of justice so require and without
payment by them in any such case if they do not have sufficient means to pay;

(e) To examine or have examined the witnesses against them and to obtain the attendance and
examination of witnesses on their behalf under the same conditions as witnesses against them;

(f) To have the free assistance of an interpreter if they cannot understand or speak the language used
in court;

(g) Not to be compelled to testify against themselves or to confess guilt.

4. In the case of juvenile persons, the procedure shall be such as will take account of their age and the
desirability of promoting their rehabilitation.

5. Migrant workers and members of their families convicted of a crime shall have the right to their
conviction and sentence being reviewed by a higher tribunal according to law.

6. When a migrant worker or a member of his or her family has, by a final decision, been convicted of
a criminal offence and when subsequently his or her conviction has been reversed or he or she has
been pardoned on the ground that a new or newly discovered fact shows conclusively that there has
been a miscarriage of justice, the person who has suffered punishment as a result of such conviction
shall be compensated according to law, unless it is proved that the non-disclosure of the unknown fact
in time is wholly or partly attributable to that person.

7. No migrant worker or member of his or her family shall be liable to be tried or punished again for an
offence for which he or she has already been finally convicted or acquitted in accordance with the law
and penal procedure of the State concerned.

Article 19
1. No migrant worker or member of his or her family shall be held guilty of any criminal offence on
account of any act or omission that did not constitute a criminal offence under national or intemational

law at the time when the criminal offence was committed, nor shall a heavier penalty be imposed than
the one that was applicable at the time when it was committed. If, subsequent to the commission of
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the offence, provision is made by law for the imposition of a lighter penalty, he or she shall benefit
thereby.

2. Humanitarian considerations related to the status of a migrant worker, in particular with respect to
his or her right of residence or work, should be taken into account in imposing a sentence for a
criminal offence committed by a migrant worker or a member of his or her family.

Article 20

1. Ne migrant worker or member of his or her family shall be impriscned merely on the ground of
failure to fulfil a contractual obligation.

2. No migrant worker or member of his or her family shall be deprived of his or her authorization of
residence or work permit or expelled merely on the ground of failure to fulfil an obligation arising out
of a work contract unless fulfilment of that obligation constitutes a condition for such authorization or
permit.

Article 21

It shall be unlawful for anyone, other than a public official duly authorized by law, to confiscate,
destroy or attempt to destroy identity documents, documents authorizing entry to or stay, residence or
establishment in the national territory or work permits. No authorized confiscation of such documents
shall take place without delivery of a detailed receipt. In no case shall it be permitted to destroy the
passport or equivalent document of a migrant worker or a member of his or her family.

Article 22

1. Migrant workers and members of their families shall not be subject to measures of collective
expulsion. Each case of expulsion shall be examined and decided individually.

2. Migrant workers and members of their families may be expelled from the territory of a State Party
only in pursuance of a decision taken by the competent authority in accordance with law.

3. The decision shall be communicated to them in a language they understand. Upon their request
where not otherwise mandatory, the decision shall be communicated to them in writing and, save in
exceptional circumstances on account of national security, the reasons for the decision likewise stated.
The persens concerned shall be informed of these rights before or at the latest at the time the decision
is rendered.

4. Except where a final decision is pronounced by a judicial authority, the person concerned shall have
the right to submit the reason he or she should not be expelled and to have his or her case reviewed
by the competent authority, unless compelling reasons of national security require otherwise. Pending
such review, the person concerned shall have the right to seek a stay of the decision of expulsion.

5. If a decision of expulsion that has already been executed is subsequently annulled, the person
concerned shall have the right to seek compensation according to law and the earlier decision shall not
be used to prevent him or her from re-entering the State concerned.

6. In case of expulsion, the person concerned shall have a reasonable opportunity before or after
departure to settle any claims for wages and other entitlements due to him or her and any pending
liabilities.

7. Without prejudice to the execution of a decision of expulsion, a migrant worker or a member of his
or her family who is subject to such a decision may seek entry into a State other than his or her State
of origin.

8. In case of expulsion of a migrant worker or a member of his or her family the costs of expulsion

shall not be borne by him or her. The person concerned may be required to pay his or her own travel
costs.
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9. Expulsion from the State of employment shall not in itself prejudice any rights of a migrant worker
or a member of his or her family acquired in accordance with the law of that State, including the right
to receive wages and other entitlements due to him or her.

Article 23

Migrant workers and members of their families shall have the right to have recourse to the protection
and assistance of the consular or diplomatic authorities of their State of origin or of a State
representing the interests of that State whenever the rights recognized in the present Convention are
impaired. In particular, in case of expulsion, the person concerned shall be informed of this right
without delay and the authorities of the expelling State shall facilitate the exercise of such right.

Article 24

Every migrant worker and every member of his or her family shall have the right to recognition
everywhere as a person before the law.

Article 25

1. Migrant workers shall enjoy treatment not less favourable than that which applies to nationals of the
State of employment in respect of remuneration and:

(a) Other conditions of work, that is to say, overtime, hours of work, weekly rest, holidays with pay,
safety, health, termination of the employment relationship and any other conditions of work which,
according to national law and practice, are covered by these terms;

(b) Other terms of employment, that is to say, minimum age of employment, restriction on home work
and any other matters which, according to national law and practice, are considered a term of
employment.

2. It shall not be lawful to derogate in private contracts of employment from the principle of equality of
treatment referred to in paragraph 1 of the present article.

3. States Parties shall take all appropriate measures to ensure that migrant workers are not deprived
of any rights derived from this principle by reason of any irregularity in their stay or employment. In
particular, employers shall not be relieved of any legal or contractual obligations, nor shall their
obligations be limited in any manner by reason of such irregularity.

Article 26

1. States Parties recognize the right of migrant workers and members of their families:

(a) To take part in meetings and activities of trade unions and of any other associations established in
accordance with law, with a view to protecting their economic, social, cultural and other interests,

subject only to the rules of the organization concerned;

(b) To join freely any trade union and any such association as aforesaid, subject only to the rules of
the organization concerned;

(c) To seek the aid and assistance of any trade union and of any such association as aforesaid.

2. No restrictions may be placed on the exercise of these rights other than those that are prescribed by
law and which are necessary in a democratic society in the interests of national security, public order
(ordre public) or the protection of the rights and freedoms of others.

Article 27
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1. With respect to social security, migrant workers and members of their families shall enjoy in the
State of employment the same treatment granted to nationals in so far as they fulfil the requirements
provided for by the applicable legislation of that State and the applicable bilateral and multilateral
treaties. The competent authorities of the State of origin and the State of employment can at any time
establish the necessary arrangements to determine the modalities of application of this norm.

2. Where the applicable legislation does not allow migrant workers and members of their families a
benefit, the States concerned shall examine the possibility of reimbursing interested persons the
amount of contributions made by them with respect to that benefit on the basis of the treatment
granted to naticnals who are in similar circumstances.

Article 28

Migrant workers and members of their families shall have the right to receive any medical care that is
urgently required for the preservation of their life or the avoidance of irreparable harm to their health
on the basis of equality of treatment with nationals of the State concerned. Such emergency medical
care shall not be refused them by reason of any irregularity with regard to stay or employment.

Article 29

Each child of a migrant worker shall have the right to a name, to registration of birth and to a
nationality.

Article 30

Each child of a migrant worker shall have the basic right of access to education on the basis of equality
of treatment with nationals of the State concerned. Access to public pre-school educational institutions
or schools shall not be refused or limited by reason of the irregular situation with respect to stay or
employment of either parent or by reason of the irregularity of the child's stay in the State of
employment.

Article 31
1. States Parties shall ensure respect for the cultural identity of migrant workers and members of their

families and shall not prevent them from maintaining their cultural links with their State of origin. 2.
States Parties may take appropriate measures to assist and encourage efforts in this respect.

Article 32

Upon the termination of their stay in the State of employment, migrant workers and members of their
families shall have the right to transfer their earnings and savings and, in accordance with the
applicable legislation of the States concerned, their personal effects and belongings.

Article 33

1. Migrant workers and members of their families shall have the right to be informed by the State of
origin, the State of employment or the State of transit as the case may be concerning:

(a) Their rights arising out of the present Convention;

(b) The conditions of their admission, their rights and obligations under the law and practice of the
State concerned and such other matters as will enable them to comply with administrative or other
formalities in that State. 2. States Parties shall take all measures they deem appropriate to
disseminate the said information or to ensure that it is provided by employers, trade unions or other
appropriate bodies or institutions. As appropriate, they shall co-operate with other States concerned.
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3. Such adequate information shall be provided upon request to migrant workers and members of their
families, free of charge, and, as far as possible, in a language they are able to understand.

Article 34

MNothing in the present part of the Convention shall have the effect of relieving migrant workers and
the members of their families from either the obligation to comply with the laws and regulations of any
State of transit and the State of employment or the obligation to respect the cultural identity of the
inhabitants of such States.

Article 35

Nothing in the present part of the Convention shall be interpreted as implying the regularization of the
situation of migrant workers or members of their families who are non-documented or in an irregular
situation or any right to such regularization of their situation, nor shall it prejudice the measures
intended to ensure sound and equitable-conditions for international migration as provided in part VI of
the present Convention.

Part IV: Other Rights of Migrant Workers and Members of their Families who are
Documented or ina Regular Situation

Article 36

Migrant workers and members of their families who are documented or in a regular situation in the
State of employment shall enjoy the rights set forth in the present part of the Convention in addition
to those set forth in part 111.

Article 37

Before their departure, or at the latest at the time of their admission to the State of employment,
migrant workers and members of their families shall have the right to be fully informed by the State of
origin or the State of employment, as appropriate, of all conditions applicable to their admission and
particularly those concerning their stay and the remunerated activities in which they may engage as
well as of the requirements they must satisfy in the State of employment and the authority to which
they must address themselves for any meodification of those conditions.

Article 38

1. States of employment shall make every effort to authorize migrant workers and members of the
families to be temporarily absent without effect upon their authorization to stay or to work, as the case
may be. In doing so, States of employment shall take into account the special needs and obligations of
migrant workers and members of their families, in particular in their States of origin.

2. Migrant workers and members of their families shall have the right to be fully informed of the terms
on which such temporary absences are authorized.

Article 39

1. Migrant workers and members of their families shall have the right to liberty of movement in the
territory of the State of employment and freedom to choose their residence there.

2. The rights mentioned in paragraph 1 of the present article shall not be subject to any restrictions
except those that are provided by law, are necessary to protect national security, public order (ordre
public), public health or morals, or the rights and freedoms of others and are consistent with the other
rights recognized in the present Convention.

Article 40
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1. Migrant workers and members of their families shall have the right to form associations and trade
unions in the State of employment for the promotion and protection of their economic, social, cultural
and other interests.

2. No restrictions may be placed on the exercise of this right other than those that are prescribed by
law and are necessary in a democratic society in the interests of national security, public order (ordre
public) or the protection of the rights and freedoms of others.

Article 41
1. Migrant workers and members of their families shall have the right to participate in public affairs of
their State of origin and to vote and to be elected at elections of that State, in accordance with its

legislation.

2. The States concerned shall, as appropriate and in accordance with their legislation, facilitate the
exercise of these rights.

Article 42

1. States Parties shall consider the establishment of procedures or institutions through which account
may be taken, both in States of origin and in States of employment, of special needs, aspirations and
obligations of migrant workers and members of their families and shall envisage, as appropriate, the
possibility for migrant workers and members of their families to have their freely chosen
representatives in those institutions.

2. States of employment shall facilitate, in accordance with their national legislation, the consultation
or participation of migrant workers and members of their families in decisions concerning the life and
administration of local communities.

3. Migrant workers may enjoy political rights in the State of employment if that State, in the exercise
of its sovereignty, grants them such rights.

Article 43

1. Migrant workers shall enjoy equality of treatment with nationals of the State of employment in
relation to:

(a) Access to educational institutions and services subject to the admission requirements and other
regulations of the institutions and services concerned;

(b) Access to vocational guidance and placement services;
(c) Access to vocational training and retraining facilities and institutions;

(d) Access to housing, including social housing schemes, and protection against exploitation in respect
of rents;

(&) Access to social and health services, provided that the requirements for participation in the
respective schemes are met;

(f) Access to co-operatives and self-managed enterprises, which shall not imply a change of their
migration status and shall be subject to the rules and regulations of the bodies concerned;

(g) Access to and participation in cultural life.
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2. States Parties shall promote conditions to ensure effective equality of treatment to enable migrant
workers to enjoy the rights mentioned in paragraph 1 of the present article whenever the terms of
their stay, as authorized by the State of employment, meet the appropriate requirements.

3. States of employment shall not prevent an employer of migrant workers from establishing housing
or social or cultural facilities for them. Subject to article 70 of the present Convention, a State of
employment may make the establishment of such facilities subject to the requirements generally
applied in that State concerning their installation.

Article 44

1. States Parties, recognizing that the family is the natural and fundamental group unit of society and
is entitled to protection by society and the State, shall take appropriate measures to ensure the
protection of the unity of the families of migrant workers.

2. States Parties shall take measures that they deem appropriate and that fall within their competence
to facilitate the reunification of migrant workers with their spouses or persons who have with the
migrant worker a relationship that, according to applicable law, produces effects equivalent to
marriage, as well as with their minor dependent unmarried children.

3. States of employment, on humanitarian grounds, shall favourably consider granting equal
treatment, as set forth in paragraph 2 of the present article, to other family members of migrant
workers.

Article 45

1. Members of the families of migrant workers shall, in the State of employment, enjoy equality of
treatment with nationals of that State in relation to:

(a) Access to educational institutions and services, subject to the admission requirements and other
regulations of the institutions and services concerned;

(b) Access to vocational guidance and training institutions and services, provided that requirements for
participation are met;

() Access to social and health services, provided that requirements for participation in the respective
schemes are met;

(d) Access to and participation in cultural life.

2. States of employment shall pursue a policy, where appropriate in collaboration with the States of
origin, aimed at facilitating the integration of children of migrant workers in the local school system,
particularly in respect of teaching them the local language.

3. States of employment shall endeavour to facilitate for the children of migrant workers the teaching
of their mother tongue and culture and, in this regard, States of origin shall collaborate whenever
appropriate.

4. States of employment may provide special schemes of education in the mother tongue of children of
migrant workers, if necessary in collaboration with the States of origin.

Article 46

Migrant workers and members of their families shall, subject to the applicable legislation of the States
concerned, as well as relevant international agreements and the obligations of the States concerned
arising out of their participation in customs unions, enjoy exemption from import and export duties and
taxes in respect of their personal and household effects as well as the equipment necessary to engage
in the remunerated activity for which they were admitted to the State of employment:
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(a) Upon departure from the State of origin or State of habitual residence;
(b) Upon initial admission to the State of employment;
(c) Upon final departure from the State of employment;

(d) Upon final return to the State of origin or State of habitual residence.

Article 47

1. Migrant workers shall have the right to transfer their earmings and savings, in particular those funds
necessary for the support of their families, from the State of employment to their State of origin or any
other State. Such transfers shall be made in conformity with procedures established by applicable
legislation of the State concerned and in conformity with applicable international agreements.

2. States concerned shall take appropriate measures to facilitate such transfers.
Article 48

1. Without prejudice to applicable double taxation agreements, migrant workers and members of their
families shall, in the matter of earnings in the State of employment:

(a) Not be liable to taxes, duties or charges of any description higher or more onerous than those
imposed on nationals in similar circumstances;

(b) Be entitled to deductions or exemptions from taxes of any description and to any tax allowances
applicable to nationals in similar circumstances, including tax allowances for dependent members of
their families. 2. States Parties shall endeavour to adopt appropriate measures to avoid double
taxation of the earnings and savings of migrant workers and members of their families.

Article 49

1. Where separate authorizations to reside and to engage in employment are required by national
legislation, the States of employment shall issue to migrant workers authorization of residence for at
|east the same period of time as their authorization to engage in remunerated activity.

2. Migrant workers who in the State of employment are allowed freely to choose their remunerated
activity shall neither be regarded as in an irregular situation nor shall they lose their authorization of
residence by the mere fact of the termination of their remunerated activity prior to the expiration of
their work permits or similar authorizations.

3. In order to allow migrant workers referred to in paragraph 2 of the present article sufficient time to
find alternative remunerated activities, the authorization of residence shall not be withdrawn at least
for a period corresponding to that during which they may be entitled to unemployment bensfits.

Article 50

1. In the case of death of a migrant worker or dissolution of marriage, the State of employment shall
favourably consider granting family members of that migrant worker residing in that State on the basis
of family reunion an authorization to stay; the State of employment shall take into account the length

of time they have already resided in that State.

2. Members of the family to whom such authorization is not granted shall be allowed before departure
a reasonable period of time in order to enable them to settle their affairs in the State of employment.
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3. The provisions of paragraphs I and 2 of the present article may not be interpreted as adversely
affecting any right to stay and work otherwise granted to such family members by the legislation of the
State of employment or by bilateral and multilateral treaties applicable to that State.

Article 51

Migrant workers who in the State of employment are not permitted freely to choose their remunerated
activity shall neither be regarded as in an irregular situation nor shall they lose their authorization of
residence by the mere fact of the termination of their remunerated activity prior to the expiration of
their work permit, except where the authorization of residence is expressly dependent upon the
specific remunerated activity for which they were admitted. Such migrant workers shall have the right
to seek alternative employment, participation in public work schemes and retraining during the
remaining period of their authorization to work, subject to such conditions and limitations as are
specified in the authorization to work.

Article 52

1. Migrant workers in the State of employment shall have the right freely to choose their remunerated
activity, subject to the following restrictions or conditions.

2. For any migrant worker a State of employment may:

(a) Restrict access to limited categories of employment, functions, services or activities where this is
necessary in the interests of this State and provided for by national legislation;

(b) Restrict free choice of remunerated activity in accordance with its legislation concerning recognition
of occupational qualifications acquired outside its territory. However, States Parties concerned shall
endeavour to provide for recognition of such qualifications.

3. For migrant workers whose permission to work is limited in time, a State of employment may also:

(a) Make the right freely to choose their remunerated activities subject to the condition that the
migrant worker has resided lawfully in its territory for the purpose of remunerated activity for a period
of time prescribed in its national legislation that should not exceed two years;

(b) Limit access by a migrant worker to remunerated activities in pursuance of a policy of granting
priority to its nationals or to persons who are assimilated to them for these purposes by virtue of
legislation or bilateral or multilateral agreements. Any such limitation shall cease to apply to a migrant
worker who has resided lawfully in its territory for the purpose of remunerated activity for a period of
time prescribed in its national legislation that should not exceed five years.

4. States of employment shall prescribe the conditions under which a migrant worker who has been
admitted to take up employment may be authorized to engage in work on his or her own account.
Account shall be taken of the period during which the worker has already been lawfully in the State of
employment.

Article 53

1. Members of a migrant worker's family who have themselves an authorization of residence or
admission that is without limit of time or is automatically renewable shall be permitted fresly to choose
their remunerated activity under the same conditions as are applicable to the said migrant worker in
accordance with article 52 of the present Convention.

2. With respect to members of a migrant worker's family who are not permitted freely to choose their
remunerated activity, States Parties shall consider favourably granting them priority in obtaining
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permission to engage in a remunerated activity over other workers who seek admission to the State of
employment, subject to applicable bilateral and multilateral agreements.

Article 54

1. Without prejudice to the terms of their authorization of residence or their permission to work and
the rights provided for in articles 25 and 27 of the present Convention, migrant workers shall enjoy
equality of treatment with nationals of the State of employment in respect of:

(a) Protection against dismissal;
(b) Unemployment benefits;
(c) Access to public work schemes intended to combat unemployment;

(d) Access to alternative employment in the event of loss of work or termination of other remunerated
activity, subject to article 52 of the present Convention.

2. If a migrant worker claims that the terms of his or her work contract have been violated by his or
her employer, he or she shall have the right to address his or her case to the competent authorities of
the State of employment, on terms provided for in article 18, paragraph 1, of the present Convention.

Article 55

Migrant workers who have been granted permission to engage in a remunerated activity, subject to
the conditions attached to such permission, shall be entitled to equality of treatment with nationals of
the State of employment in the exercise of that remunerated activity.

Article 56

1. Migrant workers and members of their families referred to in the present part of the Convention
may not be expelled from a State of employment, except for reasons defined in the national legislation
of that State, and subject to the safeguards established in part I11I.

2. Expulsion shall not be resorted to for the purpose of depriving a migrant worker or a member of his
or her family of the rights arising out of the authorization of residence and the work permit.

3. In considering whether to expel a migrant worker or a member of his or her family, account should
be taken of humanitarian considerations and of the length of time that the person concerned has
already resided in the State of employment.

Part V: Provisions Applicable to Particular Categories of Migrant Workers and Members of
their Families

Article 57

The particular categories of migrant workers and members of their families specified in the present
part of the Convention wheo are documented or in a regular situation shall enjoy the rights set forth in
part m and, except as modified below, the rights set forth in part IV.

Article 58
1. Frontier workers, as defined in article 2, paragraph 2 (a), of the present Convention, shall be
entitled to the rights provided for in part IV that can be applied to them by reason of their presence

and work in the territory of the State of employment, taking into account that they do not have their
habitual residence in that State.
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2. States of employment shall consider favourably granting frontier workers the right freely to choose
their remunerated activity after a specified period of time. The granting of that right shall not affect
their status as frontier workers.

Article 59

1. Seasonal workers, as defined in article 2, paragraph 2 (b), of the present Convention, shall be
entitled to the rights provided for in part [V that can be applied to them by reason of their presence
and work in the territory of the State of employment and that are compatible with their status in that
State as seasonal workers, taking into account the fact that they are present in that State for only part
of the year.

2. The State of employment shall, subject to paragraph 1 of the present article, consider granting
seasonal workers who have been employed in its territory for a significant period of time the possibility
of taking up other remunerated activities and giving them priority over other workers who seek
admission to that State, subject to applicable bilateral and multilateral agreements.

Article 60

Itinerant workers, as defined in article 2, paragraph 2 (A), of the present Convention, shall be entitled
to the rights provided for in part IV that can be granted to them by reason of their presence and work
in the territory of the State of employment and that are compatible with their status as itinerant
workers in that State.

Article 61

1. Project-tied workers, as defined in article 2, paragraph 2 (of the present Convention, and members
of their families shall be entitled to the rights provided for in part IV except the provisions of article 43,
paragraphs I (b) and (c), article 43, paragraph I (d}), as it pertains to social housing schemes, article
45, paragraph I (b), and articles 52 to S5.

2. If a project-tied worker claims that the terms of his or her work contract have been violated by his
or her employer, he or she shall have the right to address his or her case to the competent authorities
of the State which has jurisdiction over that employer, on terms provided for in article 18, paragraph
1, of the present Convention.

3. Subject to bilateral or multilateral agreements in force for them, the States Parties concerned shall
endeavour to enable project-tied workers to remain adequately protected by the social security
systems of their States of origin or habitual residence during their engagement in the project. States
Parties concerned shall take appropriate measures with the aim of avoiding any denial of rights or
duplication of payments in this respect.

4. Without prejudice to the provisions of article 47 of the present Convention and to relevant bilateral
or multilateral agreements, States Parties concerned shall permit payment of the earnings of project-
tied workers in their State of origin or habitual residence.

Article 62

1. Specified-employment workers as defined in article 2, paragraph 2 (g), of the present Convention,
shall be entitled to the rights provided for in part IV, except the provisions of article 43, paragraphs I
(b) and (c), article 43, paragraph I (d), as it pertains to social housing schemes, article 52, and article
54, paragraph 1 (d).

2. Members of the families of specified-employment workers shall be entitled to the rights relating to
family members of migrant workers provided for in part IV of the present Convention, except the
provisions of article 53.

Article 63
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1. Self-employed workers, as defined in article 2, paragraph 2 (h), of the pre sent Convention , shall
be entitled to the rights provided for in part IV with the exception of those rights which are exclusively
applicable to workers having a contract of employment.

2. Without prejudice to articles 52 and 79 of the present Convention, the termination of the economic
activity of the self-employed workers shall not in itself imply the withdrawal of the authorization for
them or for the members of their families to stay or to engage in a remunerated activity in the State of
employment except where the authorization of residence is expressly dependent upon the specific
remunerated activity for which they were admitted.

Part VI: Promotion of sound, equitable, humane and lawful conditions in connection with
international migration of workers and members of their families

Article 64

1. Without prejudice to article 79 of the present Convention, the States Parties concerned shall as
appropriate consult and co-operate with a view to promoting sound, equitable and humane conditions
in connection with international migration of workers and members of their families.

2. In this respect, due regard shall be paid not only to labour needs and resources, but also to the
social, economic, cultural and other needs of migrant workers and members of their families involved,
as well as to the consequences of such migration for the communities concerned.

Article 65

1. States Parties shall maintain appropriate services to deal with guestions concerning international
migration of workers and members of their families. Their functions shall include, inter alia :

(a) The formulation and implementation of policies regarding such migration;

(b) An exchange of information. consultation and co-operation with the competent authorities of other
States Parties involved in such migration;

(c) The provision of appropriate information, particularly to employers, workers and their organizations
on policies, laws and regulations relating to migration and employment, on agreements concluded with
other States concerning migration and on other relevant matters;

(d) The provision of information and appropriate assistance to migrant workers and members of their
families regarding requisite authorizations and formalities and arrangements for departure, travel,

arrival, stay, remunerated activities, exit and return, as well as on conditions of work and life in the
State of employment and on customs, currency, tax and other relevant laws and regulations.

2. States Parties shall facilitate as appropriate the provision of adequate consular and other services
that are necessary to meet the social, cultural and other needs of migrant workers and members of
their families.

Article 66

1. Subject to paragraph 2 of the present article, the right to undertake operations with a view to the
recruitment of workers for employment in another State shall be restricted to:

( a ) Public services or bodies of the State in which such operations take place;

( b ) Public services or bodies of the State of employment on the basis of agreement between the
States concerned;
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( ¢ ) A body established by virtue of a bilateral or multilateral agreement.

2. Subject to any authorization, approval and supervision by the public authorities of the States Parties
concerned as may be established pursuant to the |legislation and practice of those States, agencies,
prospective employers or persons acting on their behalf may also be permitted to undertake the said
operations.

Article 67

1. States Parties concerned shall co-operate as appropriate in the adoption of measures regarding the
orderly return of migrant workers and members of their families to the State of origin when they
decide to return or their authorization of residence or employment expires or when they are in the
State of employment in an irregular situation.

2. Concerning migrant workers and members of their families in a regular situation, States Parties
concerned shall co-operate as appropriate, on terms agreed upon by those States, with a view to
promoting adequate economic conditions for their resettlement and to facilitating their durable social
and cultural reintegration in the State of origin.

Article 68

1. States Parties, including States of transit, shall collaborate with a view to preventing and eliminating
illegal or clandestine movements and employment of migrant workers in an irregular situation. The
measures to be taken to this end within the jurisdiction of each State concerned shall include:

(a) Appropriate measures against the dissemination of misleading information relating to emigration
and immigration;

(b) Measures to detect and eradicate illegal or clandestine movements of migrant workers and
members of their families and to impose effective sanctions on persons, groups or entities which
organize, operate or assist in organizing or operating such movements;

(c) Measures to impose effective sanctions on persons, groups or entities which use violence, threats
or intimidation against migrant workers or members of their families in an irregular situation.

2. States of employment shall take all adequate and effective measures to eliminate employment in
their territory of migrant workers in an irregular situation, including, whenever appropriate, sanctions
on employers of such workers. The rights of migrant workers vis-a-vis their employer arising from
employment shall not be impaired by these measures.

Article 69

1. States Parties shall, when there are migrant workers and members of their families within their
territory in an irregular situation, take appropriate measures to ensure that such a situation does not
persist.

2. Whenever States Parties concerned consider the possibility of regularizing the situation of such
persons in accordance with applicable national legislation and bilateral or multilateral agreements,
appropriate account shall be taken of the circumstances of their entry, the duration of their stay in the
States of employment and other relevant considerations, in particular those relating to their family
situation.

Article 70
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States Parties shall take measures not less favourable than those applied to nationals to ensure that
working and living conditions of migrant workers and members of their families in a regular situation
are in keeping with the standards of fitness, safety, health and principles of human dignity.

Article 71

1. States Parties shall facilitate, whenever necessary, the repatriation to the State of origin of the
bodies of deceased migrant workers or members of their families.

2. As regards compensation matters relating to the death of a migrant worker or a member of his or
her family, States Parties shall, as appropriate, provide assistance to the persons concerned with a
view to the prompt settlement of such matters. Settlement of these matters shall be carried out on the
basis of applicable national law in accordance with the provisions of the present Convention and any
relevant bilateral or multilateral agreements.

Part VII: Application of the Convention
Article 72
1.

(a) For the purpose of reviewing the application of the present Convention, there shall be established a
Committee on the Protection of the Rights of All Migrant Workers and Members of Their Families
(hereinafter referred to as "the Committee");

(b) The Committee shall consist, at the time of entry into force of the present Convention, of ten and,
after the entry into force of the Convention for the forty-first State Party, of fourteen experts of high
moral standing, impartiality and recognized competence in the field covered by the Convention.

2.

(a) Members of the Committee shall be elected by secret ballot by the States Parties from a list of
persons nominated by the States Parties, due consideration being given to equitable geographical
distribution, including both States of origin and States of employment, and to the representation of the
principal legal systems. Each State Party may nominate one person from among its own nationals;

(b) Members shall be elected and shall serve in their personal capacity.

3. The initial election shall be held no later than six months after the date of the entry into force of the
present Convention and subsequent elections every second year. At least four months before the date
of each election, the Secretary-General of the United Nations shall address a letter to all States Parties
inviting them to submit their nominations within twe months. The Secretary-General shall prepare a
list in alphabetical order of all persons thus nominated, indicating the States Parties that have
nominated them, and shall submit it to the States Parties not later than one month before the date of
the corresponding election, together with the curricula vitae of the persons thus nominated.

4. Elections of members of the Committee shall be held at a meeting of States Parties convened by the
Secretary-General at United Nations Headquarters. At that meeting, for which two thirds of the States
Parties shall constitute a quorum, the persons elected to the Committee shall be those nominees who
obtain the largest number of votes and an absolute majority of the votes of the States Parties present
and voting.

5.
(a) The members of the Committee shall serve for a term of four years. However, the terms of five of
the members elected in the first election shall expire at the end of two years; immediately after the

first election, the names of these five members shall be chosen by lot by the Chairman of the meeting
of States Parties;
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(b) The election of the four additional members of the Committee shall be held in accordance with the
provisions of paragraphs 2, 3 and 4 of the present article, following the entry into force of the
Convention for the forty-first State Party. The term of two of the additional members elected on this
occasion shall expire at the end of two years; the names of these members shall be chosen by lot by
the Chairman of the meeting of States Parties;

(c) The members of the Committee shall be eligible for re-election if renominated.

6. If a member of the Committee dies or resigns or declares that for any other cause he or she can no
longer perform the duties of the Committee, the State Party that nominated the expert shall appoint
anocther expert from among its own nationals for the remaining part of the term. The new appointment
is subject to the approval of the Committee.

7. The Secretary-General of the United Mations shall provide the necessary staff and facilities for the
effective performance of the functions of the Committee.

8. The members of the Committee shall receive emoluments from United Nations resources on such
terms and conditions as the General Assembly may decide.

9. The members of the Committee shall be entitled to the facilities, privileges and immunities of
experts on mission for the United Nations as laid down in the relevant sections of the Convention on
the Privileges and Immunities of the United Nations.

Article 73

1. States Parties undertake to submit to the Secretary-General of the United Nations for consideration
by the Committee a report on the legislative, judicial, administrative and other measures they have
taken to give effect to the provisions of the present Convention:

(a) Within one year after the entry into force of the Convention for the State Party concerned;

(b) Thereafter every five years and whenever the Committee so requests.

2. Reports prepared under the present article shall also indicate facters and difficulties, if any, affecting
the implementation of the Convention and shall include information on the characteristics of migration
flows in which the State Party concerned is involved.

3. The Committee shall decide any further guidelines applicable to the content of the reports.
4. States Parties shall make their reports widely available to the public in their own countries.
Article 74

1. The Committee shall examine the reports submitted by each State Party and shall transmit such
comments as it may consider appropriate to the State Party concerned. This State Party may submit to
the Committee observations on any comment made by the Committee in accordance with the present
article. The Committee may request supplementary information from States Parties when considering
these reports.

2. The Secretary-General of the United Nations shall, in due time before the opening of each regular
session of the Committee, transmit to the Director-General of the International Labour Office copies of
the reports submitted by States Parties concerned and information relevant to the consideration of
these reports, in order to enable the Office to assist the Committee with the expertise the Office may
provide regarding those matters dealt with by the present Convention that fall within the sphere of
competence of the International Labour Organisation. The Committee shall consider in its deliberations
such comments and materials as the Office may provide.
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3. The Secretary-General of the United Nations may also, after consultation with the Committee,
transmit to other specialized agencies as well as to intergovernmental organizations, copies of such
parts of these reports as may fall within their competence.

4. The Committee may invite the specialized agencies and organs of the United Nations, as well as
intergovernmental organizations and other concerned bodies to submit, for consideration by the
Committee, written information on such matters dealt with in the present Convention as fall within the
scope of their activities.

5. The International Labour Office shall be invited by the Committee to appoint representatives to
participate, in a consultative capacity, in the meetings of the Committee.

6. The Committee may invite representatives of other specialized agencies and organs of the United
Nations, as well as of intergovernmental organizations, to be present and to be heard in its meetings
whenever matters falling within their field of competence are considered.

7. The Committee shall present an annual report to the General Assembly of the United Nations on the
implementation of the present Convention, containing its own considerations and recommendations,
based, in particular, on the examination of the reports and any observations presented by States
Parties.

8. The Secretary-General of the United Nations shall transmit the annual reports of the Committee to
the States Parties to the present Convention, the Economic and Social Council, the Commission on
Hurman Rights of the United Nations, the Director-General of the International Labour Office and other
relevant organizations.

Article 75

1. The Committee shall adopt its own rules of procedure.

2. The Committee shall elect its officers for a term of two years.

3. The Committee shall normally meet annually.

4. The meetings of the Committee shall normally be held at United Nations Headquarters.
Article 76

1. A State Party to the present Convention may at any time declare under this article that it recognizes
the competence of the Committee to receive and consider communications to the effect that a State
Party claims that another State Party is not fulfilling its obligations under the present Convention.
Communications under this article may be received and considered only if submitted by a State Party
that has made a declaration recognizing in regard to itself the competence of the Committee. No
communication shall be received by the Committee if it concerns a State Party which has not made
such a declaration. Communications received under this article shall be dealt with in accordance with
the following procedure:

(a) If a State Party to the present Convention considers that another State Party is not fulfilling its
obligations under the present Convention, it may, by written communication, bring the matter to the
attention of that State Party. The State Party may also inform the Committee of the matter. Within
three months after the receipt of the communication the receiving State shall afford the State that sent
the communication an explanation, or any other statement in writing clarifying the matter which
should include, to the extent possible and pertinent, reference to domestic procedures and remedies
taken, pending or available in the matter;

(b) If the matter is not adjusted to the satisfaction of both States Parties concerned within six months

after the receipt by the receiving State of the initial communication, either State shall have the right to
refer the matter to the Committee, by notice agiven to the Committees and to the other State;
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(c) The Committee shall deal with a matter referred to it only after it has ascertained that all available
domestic remedies have been invoked and exhausted in the matter, in conformity with the generally
recognized principles of international law. This shall not be the rule where, in the view of the
Committee, the application of the remedies is unreasonably prolonged;

(d) Subject to the provisions of subparagraph ( c ) of the present paragraph, the Committee shall
make available its good offices to the States Parties concerned with a view to a friendly solution of the
matter on the basis of the respect for the obligations set forth in the present Convention;

(e) The Committee shall hold closed meetings when examining communications under the present
article;

(f) In any matter referred to it in accordance with subparagraph ( b ) of the present paragraph, the
Committee may call upon the States Parties concerned, referred to in subparagraph ( b ), to supply
any relevant information;

(g) The States Parties concerned, referred to in subparagraph { b ) of the present paragraph, shall
have the right to be represented when the matter is being considered by the Committee and to make
submissions orally and/or in writing;

(h) The Committee shall, within twelve months after the date of receipt of notice under subparagraph
(b) of the present paragraph, submit a report, as follows:

(i) If a solution within the terms of subparagraph (d) of the present paragraph is reached, the
Committee shall confine its report to a brief statement of the facts and of the solution reached;

(ii) If a solution within the terms of subparagraph (d) is not reached, the Committee shall, in its report,
set forth the relevant facts concerning the issue between the States Parties concerned. The written
submissions and record of the oral submissions made by the States Parties concerned shall be
attached to the report. The Committee may also communicate only to the States Parties concermed
any views that it may consider relevant to the issue between them.

In every matter, the report shall be communicated to the States Parties concerned.

2. The provisions of the present article shall come into force when ten States Parties to the present
Convention have made a declaration under paragraph 1 of the present article. Such declarations shall
be deposited by the States Parties with the Secretary-General of the United Nations, who shall
transmit copies thereof to the other States Parties. A declaration may be withdrawn at any time by
notification to the Secretary-General. Such a withdrawal shall not prejudice the consideration of any
matter that is the subject of a communication already transmitted under the present article; no further
communication by any State Party shall be received under the present article after the notification of
withdrawal of the declaration has been received by the Secretary-General, unless the State Party
concerned has made a new declaration.

Article 77

1. A State Party to the present Convention may at any time declare under the present article that it
recognizes the competence of the Committee to receive and consider communications from or on
behalf of individuals subject to its jurisdiction who claim that their individual rights as established by
the present Convention have been violated by that State Party. No communication shall be received by
the Committee if it concerns a State Party that has not made such a declaration.

2. The Committee shall consider inadmissible any communication under the present article which is
anonymous or which it considers to be an abuse of the right of submission of such communications or
to be incompatible with the provisions of the present Convention.

3. The Committee shall not consider any communication from an individual under the present article
unless it has ascertained that:
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(a) The same matter has not been, and is not being, examined under another procedure of
international investigation or settlement;

(b) The individual has exhausted all available domestic remedies; this shall not be the rule where, in
the view of the Committee, the application of the remedies is unreasonably prolonged or is unlikely to
bring effective relief to that individual.

4. Subject to the provisions of paragraph 2 of the present article, the Committee shall bring any
communications submitted to it under this article to the attention of the State Party to the present
Convention that has made a declaration under paragraph 1 and is alleged to be violating any
provisions of the Convention. Within six months, the receiving State shall submit to the Committee
written explanations or statements clarifying the matter and the remedy, if any, that may have been
taken by that State.

5. The Committee shall consider communications received under the present article in the light of all
information made available to it by or on behalf of the individual and by the State Party concerned.

6. The Committee shall hold closed meetings when examining communications under the present
article.

7. The Committee shall forward its views to the State Party concerned and to the individual.

8. The provisions of the present article shall come into force when ten States Parties to the present
Convention have made declarations under paragraph 1 of the present article. Such declarations shall
be deposited by the States Parties with the Secretary-General of the United Nations, who shall
transmit copies thereof to the other States Parties. A declaration may be withdrawn at any time by
notification to the Secretary-General. Such a withdrawal shall not prejudice the consideration of any
matter that is the subject of a communication already transmitted under the present article; no further
communication by or on behalf of an individual shall be received under the present article after the
notification of withdrawal of the declaration has been received by the Secretary-General, unless the
State Party has made a new declaration.

Article 78

The provisions of article 76 of the present Convention shall be applied without prejudice to any
procedures for settling disputes or complaints in the field covered by the present Convention laid down
in the constituent instruments of, or in conventions adopted by, the United Nations and the specialized
agencies and shall not prevent the States Parties from having recourse to any procedures for settling a
dispute in accordance with international agreements in force between them.

Part VIII: General provisions
Article 79
Nothing in the present Convention shall affect the right of each State Party to establish the criteria
governing admission of migrant workers and members of their families. Concerning other matters
related to their legal situation and treatment as migrant workers and members of their families, States
Parties shall be subject to the limitations set forth in the present Convention.
Article 80
Nothing in the present Convention shall be interpreted as impairing the provisions of the Charter of the
United Nations and of the constitutions of the specialized agencies which define the respective
responsibilities of the various organs of the United Nations and of the specialized agencies in regard to
the matters dealt with in the present Convention.

Article 81
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1. Nothing in the present Convention shall affect more favourable rights or freedoms granted to
migrant workers and members of their families by virtue of:

(a) The law or practice of a State Party; or

(b) Any bilateral or multilateral treaty in force for the State Party concerned.

2. Nothing in the present Convention may be interpreted as implying for any State, group or person
any right to engage in any activity or perform any act that would impair any of the rights and
freedoms as set forth in the present Convention.

Article 82

The rights of migrant workers and members of their families provided for in the present Convention
may not be rencunced. It shall not be permissible to exert any form of pressure upon migrant workers
and members of their families with a view to their relinquishing or foregoing any of the said rights. It
shall not be possible to derogate by contract from rights recognized in the present Convention. States
Parties shall take appropriate measures to ensure that these principles are respected.

Article 83

Each State Party to the present Convention undertakes:

(a) To ensure that any person whose rights or freedoms as herein recognized are violated shall have
an effective remedy, notwithstanding that the violation has been committed by persons acting in an
official capacity;

(b) To ensure that any persons seeking such a remedy shall have his or her claim reviewed and
decided by competent judicial, administrative or legislative authorities, or by any other competent
authority provided for by the legal system of the State, and to develop the possibilities of judicial
remedy;

(c) To ensure that the competent authorities shall enforce such remedies when granted.

Article 84

Each State Party undertakes to adopt the legislative and other measures that are necessary to
implement the provisions of the present Convention.

Part IX: Final provisions
Article 85

The Secretary-General of the United Nations is designated as the depositary of the present
Convention.

Article 86
1. The present Convention shall be open for signature by all States. It is subject to ratification.
2. The present Convention shall be open to accession by any State.

3. Instruments of ratification or accession shall be deposited with the Secretary-General of the United
Nations.

Article 87
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1. The present Convention shall enter into force on the first day of the month following a period of
three months after the date of the deposit of the twentieth instrument of ratification or accession.

2. For each State ratifying or acceding to the present Convention after its entry into force, the
Convention shall enter into force on the first day of the month following a period of three months after
the date of the deposit of its own instrument of ratification or accession.

Article 88

A State ratifying or acceding to the present Convention may not exclude the application of any Part of
it, or, without prejudice to article 3, exclude any particular category of migrant workers from its
application.

Article 89

1. Any State Party may denocunce the present Convention, not earlier than five years after the
Convention has entered into force for the State concerned, by means of a notification in writing
addressed to the Secretary-General of the United MNations.

2. Such denunciation shall become effective on the first day of the month following the expiration of a
period of twelve months after the date of the receipt of the notification by the Secretary-General of the
United Nations.

3. Such a denunciation shall not have the effect of releasing the State Party from its obligations under
the present Convention in regard to any act or omission which occurs prior to the date at which the
denunciation becomes effective, nor shall denunciation prejudice in any way the continued
consideration of any matter which is already under consideration by the Committee prior to the date at
which the denunciation becomes effective.

4. Following the date at which the denunciation of a State Party becomes effective, the Committee
shall not commence consideration of any new matter regarding that State.

Article 90

1. After five years from the entry into force of the Convention a request for the revision of the
Convention may be made at any time by any State Party by means of a notification in writing
addressed to the Secretary-General of the United Nations. The Secretary-General shall thereupon
communicate any proposed amendments to the States Parties with a reguest that they notify him
whether they favour a conference of States Parties for the purpose of considering and voting upon the
proposals. In the event that within four months from the date of such communication at least one third
of the States Parties favours such a conference, the Secretary-General shall convene the conference
under the auspices of the United Nations. Any amendment adopted by a majority of the States Parties
present and veting shall be submitted to the General Assembly for approval.

2. Amendments shall come into force when they have been approved by the General Assembly of the
United Nations and accepted by a two-thirds majority of the States Parties in accordance with their
respective constitutional processes.

3. When amendments come into force, they shall be binding on those States Parties that have
accepted them, other States Parties still being bound by the provisions of the present Convention and
any earlier amendment that they have accepted.

Article 91

1. The Secretary-General of the United Nations shall receive and circulate to all States the text of
reservations made by States at the time of signature, ratification or accession.

2. A reservation incompatible with the object and purpose of the present Convention shall not be
permitted.
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3. Reservations may be withdrawn at any time by notification to this effect addressed to the Secretary-
General of the United Naticns, who shall then inform all States thereof. Such notification shall take
effect on the date on which it is received.

Article 92

1. Any dispute between two or more States Parties concerning the interpretation or application of the
present Convention that is not settled by negotiation shall, at the request of one of them, be submitted
to arbitration. If within six months from the date of the request for arbitration the Parties are unable to
agree on the organization of the arbitration, any one of those Parties may refer the dispute to the
International Court of Justice by request in conformity with the Statute of the Court.

2. Each State Party may at the time of signature or ratification of the present Convention or accession
thereto declare that it does not consider itself bound by paragraph 1 of the present article. The other
States Parties shall not be bound by that paragraph with respect to any State Party that has made
such a declaration.

3. Any State Party that has made a declaration in accordance with paragraph 2 of the present article
may at any time withdraw that declaration by notification to the Secretary-General of the United
Nations.

Article 93

1. The present Convention, of which the Arabic, Chinese, English, French, Russian and Spanish texts
are equally authentic, shall be deposited with the Secretary-General of the United Nations.

2. The Secretary-General of the United Nations shall transmit certified copies of the present
Convention to all States.

In witness whereof the undersigned plenipotentiaries, being duly authorized thereto by their respective
Governments, have signed the present Convention.
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Annex 2

Declaration on the Human Rights of
Individuals Who are not Nationals of
the Country in which They Live

G.A. res. 40/144, annex, 40 U.N. GAOR Supp. (No. 53) at 252, U.N. Doc. A/40/53 (1985)

The General Assembly,

Considering that the Charter of the United Nations encourages universal respect for and
observance of the human rights and fundamental freedoms of all human beings, without

distinction as to race, sex, language or religion,

Considering that the Universal Declaration of Human Rights proclaims that allhuman
beings are born free and equal in dignity and rights and that everyone is entitled to all the
rights and freedoms set forth in that Declaration, without distinction of any kind, such as
race, colour, sex, language, religion, political or other opinion, national or social origin,

property, birth or other status,

Considering that the Universal Declaration of Human Rights proclaims further that
everyone has the right to recognition everywhere as a person before the law, that all are
equal before the lawand entitled without any discrimination to equal protection of the law,

and that all are entitled to equal protection against any discrimination in violation of that

166 International Forum on Human Rights and Migration



Declaration and against any incitement to such discrimination,

Being aware that the States Parties to the International Covenants on Human Rights
undertake to guarantee that the rights enunciated in these Covenants will be exercised
without discrimination of any kind as to race, colour, sex, language, religion, political or

other opinion, national or social origin, property, birth or other status,

Conscious that, with improving communications and the development of peaceful and
friendly relations among countries, individuals increasingly live in countries of which they
are not nationals, Reaffirming the purposes and principles of the Charter of the United

Nations,

Recognizing that the protection of human rights and fundamental freedoms provided for in
international instruments should also be ensured for individuals who are not nationals of the

country in which they live,

Proclaims this Declaration:

Article 1

For the purposes of this Declaration, the term *alien” shall apply, with due regard to
qualifications made in subsequent articles, to any individual who is not a national of the

State in which he or she is present.

Article 2

1. Nothing in this Declaration shall be interpreted as legitimizing the illegal entry into and
presence in a State of any alien, nor shall any provision be interpreted as restricting the
right of any State to promulgate laws and regulations concerning the entry of aliens and

the terms and conditions of their stay or to establish differences between nationals and
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aliens. However, such laws and regulations shall not be incompatible with the
international legal obligations of that State, including those in the field of human rights.

2. This Declaration shall not prejudice the enjoyment of the rights accorded by domestic law
and of the rights which under international law a State is obliged to accord to aliens, even
where this Declaration does not recognize such rights or recognizes them to a lesser

extent.

Article 3

Every State shall make public its national legislation or regulations affecting aliens.

Article 4

Aliens shall observe the laws of the State in which they reside or are present and regard with

respect the customs and traditions of the people of that State.

Article 5

1. Aliens shall enjoy, in accordance with domestic law and subject to the relevant
international obligation of the State in which they are present, in particular the following
rights:

(a) The right to life and security of person; no alien shall be subjected to arbitrary arrest
or detention; no alien shall be deprived of his or her liberty except on such grounds
and in accordance with such procedures as are established by law;

(b) The right to protection against arbitrary or unlawful interference with privacy, family,
home or correspondence;

(c) The right to be equal before the courts, tribunals and all other organs and authorities
administering justice and, when necessary, to free assistance of an interpreter in
criminal proceedings and , when prescribed by law, other proceedings;

(d) The right to choose a spouse, to marry, to found a family;

(e) The right to freedom of thought, opinion, conscience and religion; the right to manifest

their religion or beliefs, subject only to such limitations as are prescribed by law and
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are necessary to protect public safety, order, health or morals or the fundamental rights
and freedoms of others;

(f) The right to retain their own language, culture and tradition;

(8) The right to transfer abroad earnings, savings or other personal monetary assets, subject
to domestic currency regulations.

2. Subject to such restrictions as are prescribed by law and which are necessary in a
democratic society to protect national security, public safety, public order, public health
or morals or the rights and freedoms of others, and which are consistent with the other
rights recognized in the relevant international instruments and those set forth in this
Declaration, aliens shall enjoy the following rights:

(a) The right to leave the country;

(b) The right to freedom of expression;

(¢) The right to peaceful assembly;

(d) The right to own property alone as well as in association with others, subject to
domestic law.

3. Subject to the provisions referred to in paragraph 2, aliens lawfully in the territory of a
State shall enjoy the right to liberty of movement and freedom to choose their residence
within the borders of the State.

4. Subject to national legislation and due authorization, the spouse and minor or dependent
children of an alien lawfully residing in the territory of a State shall be admitted to

accompany, join and stay with the alien.

Article 6

No alien shall be subjected to torture or tocruel, inhuman or degrading treatment or
punishment and, in particular, no alien shall be subjected without his or her free consent to

medical or scientific experimentation.

Article 7

An alien lawfully in the territory of a State may be expelled therefromonly in pursuance of a
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decision reached in accordance with law and shall, except where compelling reasons of
national security otherwise require, be allowed to submit the reasons why he or she should
not be expelled and to have the case reviewed by, and be represented for the purpose before,
the competent authority or a person or persons specially designated by the competent
authority. Individual or collective expulsion of such aliens on grounds of race, colour,

religion, culture, descent or national or ethnic origin is prohibited.

Article 8

1. Aliens lawfully residing in the territory of a State shall also enjoy, in accordance with the

national laws, the following rights, subject to their obligations under article 4:

(a) The right to safe and healthy working conditions, to fair wages and equal remuneration
for work of equal value without distinction of any kind, in particular, women being
guaranteed conditions of work not inferior to those enjoyed by men, with equal pay for
equal work;

(b) The right to join trade unions and other organizations or associations of their choice
and to participate in their activities. No restrictions may be placed on the exercise of
this right other than those prescribed by law and which are necessary, in a democratic
society, in the interests of national security or public order or for the protection of the
rights and freedoms of others;

(c) The right to health protection, medical care, social security, social services, education,
rest and leisure, provided that they fulfil therequirements under the relevant regulations
for participation and that undue strain is not placed on the resources of the State.

2. With a view to protecting the rights of aliens carrying on lawful paid activities in the
country in which they are present,such rights may be specified by the Governments

concerned in multilateral or bilateral conventions.

Article 9

No alien shall be arbitrarily deprived of his or her lawfully acquired assets.
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Article 10

Any alien shall be free at any time to communicate withthe consulate or diplomatic mission
of the State of which he or she is a national or, in the absence thereof, with the consulate or
diplomatic mission of any other State entrusted with the protection of the interests of the

State of which he or she is a national in the State where he or she resides.
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Migration & National Security

Mr. YUZHANIN, Vasiliy (IOM)

The subject of my presentation today is Migration and Security. This issue is quite
complex and sometimes controversial. My task here today is to raise just few, in my view,
important classical aspects relevant to the topic and also to try to have a look at the migration
and security issue from a bit of a different angle. In particular | would like to pose the

following questions:

I . What does national security mean?

IT. Why is migration often seen as a threat to national security? Is this view is legitimate?

III. What authority do states have in managing migration and how is this authority reflected
in international law?

IV. What security measures have States recently taken in the area of migration, and what is
their impact?

V. Why do we need a balanced approach in management of migration and application of

security measures?

I. What does national security mean?

Security concerns related to migration are not new ones. Especially in recent years, they
are among the most important issues discussed by different governments and other migration

stakeholders both on national and international levels. Before discussing why States are
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concerned about security when they speak about migration, let’s fist try to understand what
is meant by “security” and in particular what security concerns may be raised vis-a-vis

migration.

Traditionally the issue of national security is very closely linked with the sovereignty
paradigm and it would be a mistake not to mention sovereignty as a starting point for the
right of States to protect their national security. | propose to have a look at the definition of
sovereignty provided in IOM’s Glossary on Migration issued by the International Law and

Legal Affairs Department:

e Sovereignty as a concept of international law has three major aspects: external, internal
and territorial. The external aspect of sovereignty is the right of the State to freely
determine its relations with other States or other entities without the restraint or control of
another State. This aspect of sovereignty is also known as independence. The internal
aspect of sovereignty is the State’s exclusive right or competence to determine the
character of its own institutions, to enact laws of its own choice and to ensure their
respect. The territorial aspect of sovereignty is the exclusive authority which a State

exercises over all persons and all things found on, under or above its territory.

When | was preparing this presentation | was trying to find not only the definition of
sovereignty, but also that of national security. Contrary to the definition of sovereignty, that
of security was not easy to find. And in fact, while searching for it, I came across several
documents, where human rights institutions were expressing concerns that the notion of
national security is not clearly defined on the international level. | did find a few definitions
on the internet, which made references to safety and absence of threats to the nation-state
from outside. Here | would like to emphasise the external nature of the threats mentioned
here. | think we can all agree that the protection of national security can be considered as a
sovereign right of any state and in fact in the longer analysis the protection of national

security means the protection of state’s sovereignty.

176 International Forum on Human Rights and Migration



II. Why 1s migration often seen as a threat to national

security? Is this view legitimate?

Migration, when described as a security threat, has a foreign, unknown, alien component.
The very externality of this threat is an important aspect. Migrants coming from other
countries with other ideas, political opinions, views, mentalities, habits and ways of living
have been always perceived with suspicion, as a possible threat to the local population’s
existing way of life. Even nationals who spent a lot of time abroad could also be seen as
bearers of so-called “alien” cultures and traditions. And not only this. Flows of migrants are
often perceived as a serious threat to the economic stability and prosperity of the nation.
According to this view, migrants could become unfair competitors in the labour market,
contribute to an increase in crime, bring dangerous diseases, take social benefits and create

ethnic or cultural tensions.

Are these threats real? Are national security concerns well grounded? Yes, of course. |
think we can easily find a number of examples when migration in general and in particular
poor management of its integral elements like integration, including social, cultural and
economic adaptation, created security threats for the nations, threats to the integrity and
well-being of states. | would like to specify that when we speak about migration being a
threat to security here, we use the term “security” in its widest sense, meaning economic,

social and, if you will, cultural security of a nation.

But, in the recent years since the events of September 11, the start of the war against
terror, and the terrorist attacks in Europe and other parts of the world, security in respect to
migration acquired an additional aspect. We started to speak of migration as a threat to
security, using the term “security” in its narrowest sense, that is to say, protection against

crime and terrorism, physical security. During last several years security in its narrow sense
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has been sharply brought into focus, and there is real concern about the threat that foreigners
can pose to the security or safety of a country and its citizens. There is thus a new trend of
using the threat of terrorism as an excuse to justify limitations in the area of migration.
Migration procedures are becoming tools to combat terrorism. We are seeing such actions in

all parts of the world.

IMl. What authority do states have in managing migration?

And how 1is this authority reflected in international law?

Nations as the drafters and authors of international law stipulated quite extensive
competences and authorities for the states in migration management. One of the main
authorities of the states under international law is to derogate from certain rights in times of
public emergency or of threats to national security. In particular Article 4 of the International
Covenant on Civil and Political Rights (ICCPR) states: “in time of public emergency which
threatens the life of the nation and the existence of which is officially proclaimed, the States
Parties to the present Covenant may take measures derogating from their obligations under
the present Covenant to the extent strictly required by the exigencies of the situation,
provided that such measures are not inconsistent with their other obligations under
international law and do not involve discrimination solely on the ground of race, colour, sex,

language, religion or social origin”.

Additionally the international law confirms wide discretion of states to decide on such
issues as admission, sojourn and expulsion of foreigners as well as the right to determine

who and under which circumstances can be considered as their nationals.
There are, however, some limits in international law to states’ authority in the

above-mentioned areas. For instance, Article 12 of the ICCPR stipulates the right of

everyone legally present on a state’s territory to move freely and to choose a place of
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residence; the same article provides for the right of all people to leave any country and for
nationals to return to their own country. Article 13 of the same instrument puts procedural
limitations for expulsion of aliens lawfully present on the territory of a state. Of course in
this context we also have to mention the principle of non-refoulement provided by 1951
Convention Relating to the Status of Refugees and 1987 Convention against Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment. There are a number of other
provisions limiting states’ authority or providing rights to migrants, but many of them are not
absolutel) and still may give states the right to derogate from or limit these rights for
migrants “in time of public emergency which threatens the life of the nation”, or in other

words in order to protect national security.

Thus we can see from a short analysis of several provisions of the International Human
Rights Law how strongly the national security is protected by the International Law with

respect to migration.

IV. What security measures have States recently taken in the

area of migration and what is their impact?

In recent years, we have seen a number of states take different actions to protect national
security and to control movement of people. Some of these measures include: stricter
procedures for issuing visas and controlling entry, the use of biometrics in control of travel
documents and passports, increased data exchange and more diversified border control,
tighter entry control such as passenger pre-clearance, involvement of airline liaison officers,

introducing of responsibilities for international carriers and stricter security demands for air

1) Some of the rights / principles of International Customary Law are in fact absolute.
Among them is freedom from torture, slavery or servitude, genocide, etc. For instance the
non-refoulement principle stipulated in Article 3 of the Convention against Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment cannot be derogated even
for the reasons of threat to national security.
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passengers. These measures are mainly targeted at prevention of crime, terrorism and

irregular migration. So they are used, in fact, as in the narrow sense of the term “security”.

Much discourse at the national and international levels has focused on these types of
security measures as tools to enhance state security. However, the impact of such systems on
migration in general, and on the rights of the individuals in particular, cannot be overstated,
and merits full discussion. This is particularly important in the context of non-nationals
seeking to enter a country. There are a lot of questions about whether certain security
measures violate the individual’s right to privacy. In the context of biometrics, for instance,
how confidential will be personal biometric information of each particular person? Who will
have access to this information and how to ensure that it will not be abused? For how long
will this information will be kept, how often will it be updated and what will be the
procedures of its termination? Another concern is that an individual’s ability to move freely
and lawfully will be hindered in the event of incorrect information or technical malfunction
on the part of the security systems. We know that some biometric information is difficult to
obtain and compare in this case, how will accuracy be ensured and how will it be controlled?
How can we make security operations fast, easy, less inconvenient and less economically
harmful both for individuals and also for states? All these questions remain open for the time

being and need to be addressed both on international and national levels.

And here we come to the final point of the presentation why there is a need for balanced

approach in management of migration and application of security measures?
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V. Why do we need a balanced approach in management of

migration and application of security measures?

First of all, we have to mention the issue of human rights, and the necessity that states’
security measures not violate them. The human rights aspect is very important in the

migration management context.

Secondly, it is becoming obvious that migration is important for all states. For many
countries, migration is becoming one of the few options, if not the only option, to ensure
further economic growth, to address demographic challenges and, how not paradoxically it
sounds, to ensure their own national security. Indeed, these days, for many states migration
is becoming a security issue in a positive sense, in the broad sense of the term “security”.
Growing need for labour power, aging populations, declines in demographic growth, need
for foreign investments, capital, import of technologies, know-how, knowledge and qualified
professionals can be solved in many cases just by means of migration programmes. Many
states have by now come to the understanding that their well-being and their social, political
and economic stability depend on migration. And in this context national security systems
should not be established in such a way that they block all the positive sides of migration

that states are seeking to achieve.

The basic goal therefore is to achieve a balance. And it is very important to think about it

while developing and implementing relevant state policies.

As | close my presentation | would also like to mention an important aspect of effective,
efficient and balanced migration management programmes and systems that contribute to
national security of a state, rather than cause security problems both in wide and narrow

sense of this term.

I would like to finish my presentation on this note -- expressing the conviction, which 1
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hope you will share, that this type of balanced approach will be beneficial for all the

stakeholders in the area of migration and security.

Thank you.
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Development through Labor Migration

Ms. LEE, June (IOM)

Migration, ‘unfinished business’ of globalization

Migration is much in the news today worldwide, because it is directly related to the
“unfinished business of globalization.” The freedom of movement for capital and goods does
not apply to the global labor market except for those with rather high-level skills and
professions, and even then the opportunities are fairly limited. Illegal, or what we at IOM
call irregular migration, is in some ways symptom of the failure to adequately address

migration in the globalization equation.

The arrival of more migrants in search of work in the developed world, particularly of
those without work permits, has become one of the most socially and politically divisive
issues - even in countries with a long history of immigration and whose societies boast an

array and richness of cultures.

It’s not necessarily because migrants have increased their share in the world’s population;
far from it. From 2000 to 2006, the number of international migrants increased from 175
million to an estimated 192 million at a time when the world’s population increased by
several hundred millions. International migrants still represent less than 3 percent of the

global population.
It is rather the potentiality of the contribution increasing migrant flows could realize.
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Economists argue that a scheme for temporary work visas amounting to no more than three
percent of the rich countries’ total labor force would easily yield $200 billion annually for
the citizens of developing nations. The returnees would also bring home far more benefits
than their wages alone: experience, entrepreneurship, funds to invest, and an increased work

ethic.

The main problem is that migration is still a largely unplanned or unmanaged, or at least
under-managed, phenomenon. It is easy to have the impression, and it may not be too far
from the truth, that most of the planning takes place by smugglers who facilitate irregular
movement (and who may often abuse the migrants in the process), and by individual
migrants who move irregularly. State policies and actions are, too often, a reaction primarily

to this kind of migration.

Here | must point out that Korea’s Employment Permit System through which low skilled
workers are permitted via bilateral arrangements with select countries of origin. The number
involved is small but this is a meaningful step towards establishing an orderly migration

flows that benefits all parties involved, migrants and both host and origin countries.

Migration, positive force for development

Most analysts agree that migration is, and has been, overall, a positive force for

development and for social progress.

The meeting in New York last September the High Level Dialogue on Migration and
Development, or HLD is a milestone in the journey that began years ago to find ways to
maximize the benefits of migration for development and minimize its challenges. IOM was
strongly involved in the preparation, planning and discussion, and we plan to be strongly

involved in the follow up. We will continue to emphasize the importance of better
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integrating migration into development planning and actually implementing more migration

policies and programs with this clear intention.

Wrapping up the United Nations first ever ministerial-level consideration of the
socio-economic impacts of migration on development, General Assembly President Sheika
Haya Rashed al Khalifa of Bahrain said the historic meeting had affirmed that international
migration could be a positive force for development in both countries of origin and

destination, if supported by the right set of policies.

What are those policies? Largely they involve, enhancing remittances, mobilizing
diaspora, and supporting labor mobility. Given the time limit we have today, | will focus on

the last element in the policy set that is, supporting labor mobility.

Unfortunately, there is relatively little being done to plan and manage migration in a way
that maximizes the benefits and minimizes the negatives for both the origin and destination
countries. This is, in part, due to the complexity of the relationship between migration and
development. But our knowledge base on this relationship is growing steadily and much
more could be done in this area. All of this, and many other areas of migration policy and

governance, is what concerns IOM and describes our daily work around the world.1)

1) IOM was established in 1951 and is the leading inter-governmental organization in the
field of migration. Our mandate is derived from our Constitution and our vision evolves
from this, from current world events and from our work around the world every day on
a range of migration issues. Our vision is also highly influenced by the dialogue on
migration issues among our Member States and other concerned States and organizations,
dialogue which 10M supports and encourages in a number of ways. Presently IOM has
118 member states, a number which is growing all the time, and a further 20 states
holding observer status. We have offices and programs in over 100 countries, and our
work is predominantly “in the field”, supporting and assisting improvements in migration
management for the benefit of all.

IOM does this by providing services and advice to governments and migrants, and
generally our work falls into the following four broad categories that form the basis for
overall migration management: linking migration and development, facilitating regular
migration, regulating migration, and assisting in situations of forced migration and forced
displacement. IOM activities that cut across these areas include the promotion of
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What the HLD established is the recognition that labour or people mobility is an essential
part of the globalization equation, alongside capital and goods. Australia, Canada and the
United States have already proved beyond doubt over a few centuries that immigration and
migrant labour are key ingredients for the development of stable and economically sound
societies. Now other countries in the developed world such as Spain and Ireland, both
traditionally countries of emigration, are experiencing boom economies thanks largely to
immigration. A recent report highlighted the positive effect of migrants also on the Italian

economy.

Open global labor market

We see the single key challenge for now and the future as being the creation of a more
open global labour market. A market where it will be possible to better match the supply and
demand of labour effectively on a truly global scale using a medley of policies and
approaches, not least the use of temporary migration schemes, such as the Korean
Employment Permit System, and the encouragement of circulatory migration which would
see the return of skills and human resources home to promote greater development in a
migrant’s country of origin. To do this, issues of demography, market dynamics, social

integration and cultural identity have to be tackled.

Is the developed world ready to embrace this approach? Some already have. An aging
population combined with a shrinking workforce is forcing many countries in the west as

well as in Japan in Asia2), to recruit health care workers from developing countries. The

international migration law, policy debate and guidance, protection of the human rights of
migrants, technical cooperation and capacity building, migration health and the gender
dimension of migration.

2) Japan will accept up to 400 nurses and 600 caregivers from the Philippines in a
first-of-a-kind provision under a free trade agreement between the two Asian countries.
This agreement made in September 2006 marked the first time that Japan, which strictly
controls immigration, has accepted foreign workers as part of a bilateral trade pact. Japan
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battle for an insufficient resource of skilled migrants of all kinds has been raging for many
years and for these migrants, there is little to block their path to movement except for
bureaucracy. But there is also a mismatch in the supply and demand of low-skilled workers a

group that is essential in any economy and society but which is not as popular.

IOM has for some years been looking at how best to address this issue of matching supply
and demand. Working with governments, the Organization has carried out several
programmes matching supply and demand of labour in specific sectors. It has selected and
trained personal care and seasonal workers from Sri Lanka and Moldova for work in relevant
sectors in Italy, where labour shortages are critical in many areas. Other programmes include
the recruitment of Guatemalan seasonal agricultural workers to Canada and Colombian

workers to Spain and there are many other such examples.

But what is needed is for such initiatives to be carried out on a much larger scale and
doing so would not only improve the development and productivity of the global economy
but would also have other good effects. It is possible that such an approach could curtail
irregular migration by starving the need for smuggling rings that currently are doubling up as

de facto labour recruitment agencies.

It is for this reason that IOM has now come up with an ambitious initiative that aims to get
to the very heart of labour migration and address the ‘unfinished business’of globalization.
At its core would be a mechanism that would facilitate the matching of labour demand and
supply by enhancing global knowledge of labour market trends, labour force profiles and
labour migration trends through research and the creation of global databases. It would also
create a centralized and transparent information source on regional and national migration
laws and regulations for individuals, businesses and countries to use to help them in their
migration and recruitment processes. Being able to compare different legislations could also

be a decisive factor in a migrant’s choice of where to go and work.

has also been holding talks with Indonesia and other Asian countries on admitting nurses
and caregivers.
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Governments could also be helped to formulate national labour policies, which would
integrate the development of human resources within the country, as well as any migration
policies all of which is critical to tackling and enhancing the global labour market. In fact, no
government, either from developed or developing country, should devise an economic and
social development strategy without factoring in migration it is as essential to any strategy as

trade, foreign policy or the environment.

Multiple Partnerships: New Roles for Private Sectors

IOM, other international organizations, academia, civil society and the private sector are

the key other stakeholders. Everyone has a part to play.

Labor and employment are issues also for the private sector. Yet it has been too long
absent from the migration and labor policy discussions. There are certainly special roles for

private business in taking this agenda of global open labor market forward.

The private sector would not only be able to share their expertise and experience, but are
key in identifying the future needs of a global labour market. Last year IOM created a
Business Advisory Board consisting of business leaders representative of key geographic and
thematic areas with whom to exchange information and advice on global issues relevant to
migration and business and to explore how to promote a closer partnership between IOM and
the private sector. The Board has proven an important resource of advice and ideas, and a

way of passing key messages on migration issues to a broad audience.

By involving the private sector, greater strides can also be made inpromoting ethical
recruitment standards that would limit the brain drain factor in developing countries. It could
also help ensure that migrants in host countries are treated fairly and humanely. Upholding

the human rights of migrants is not only essential to the values of the 21stcentury society, but
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also results in greater productivity and greater economic strength -benefits no country can

afford to overlook.

Capacity building for better management of labor migration

Other than political will, there are practical obstacles that stand in the way of

better-articulated migration policies and better migration management.

One such obstacle is the resource and technical capacity issue. Managing migration and
keeping pace with the trends in national and international law and policy, and with
operational and technological elements such as biometrics as applied in various migration
management functions, requires investment and continuous staff and organizational
development. IOM is greatly concerned that migration is managed cooperatively and on a
level playing field. Assisting States in building their capacities in all relevant areas is a major

part of our work, particularly with our less-resourced Member States.

I0OM’s own assessment on the recruitment process for the Employment Permit System also
bears witness to this urgent need of capacity building, even when such recruitment is carried
out by best intentioned government agencies. Proper and sufficient technical support for
enhanced labor migration management in both origin and host countries is a critical part of
what IOM has done and will continue in a more systematic ways through International
Migration and Development Initiative that was proposed and drew considerable attention
from UN member states at the HLD.

The other, closely related, issue is the integration of the support for these kinds of capacity
building actions into development assistance planning in the same manner that assistance to
build health, education and judicial structures, for instance, are included. Migration needs

this kind of status and attention in development assistance planning if the less-resourced
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countries are to meet international standards in migration governance, and to be able to better

manage migration in their national interest and in the interest of other countries as well.
Generally, the approach to migration management has been too fragmented and

uncoordinated, and this is a disadvantage all around. Our challenge is to improve and expand

migration management in all possible ways, and with all stakeholders, to everyone’s benefit.
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This 1OM proposal describes an Intemational Migration and Development
Initiative (“IMDI”) to maximize the societal and human development potential of
global labour mobility. It aims to contribute to the international community’s efforts to
find appropriate ways to maximize the development benefits of international migration
and minimize its negative impacts. IOM puts forward this proposal as a contribution to
the debate in connection with the UN High-Level Dialogue on International Migration

and Development in September 2006.

In recent international consultations on migration3), many governments and private

3) Including the regional consultations organized in the context of the Berne Initiative’s
International Agenda for Migration Management in 2003-2004, the consultations carried
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sector representatives have recognized the need for a more effective and efficient global
labour market. Existing gaps between the supply and demand for labour are projected
to increase in coming years, with aging and declining populations in much of the
industrialised world, and growing populations in much of the developing world. Wage
and opportunity disparities between and within the developed and developing worlds
are also expected to continue, and will provide a continuing impetus for mobility of
labour (from South-North, South-South, East-West, etc.). A mechanism needs to be
established to better match the supply with the demand in safe, legal, humane and
ordedy ways that maximize the societal and human development potential of

global labour mobility, with the involvement of public and private stakeholders.

Such a mechanism would allow enhanced mobility of labour to be achieved on an
equitable basis and address the “unfinished business” of globalization. Indeed, the
movement of labour has not benefited from the same level of liberalisation as capital
and goods. The WTQO’s General Agreement on Trade in Services (GATS) Mode 4
negotiations currently represent the only global framework aimed at removing barriers
to human mobility. The negotiations are expected to afford service providers with
improved labour market access to WTO Member States on a temporary basis. The
GATS covers all categories of service providers. However, the beneficiaries today are
mainly highly-skilled persons, such as executive managers and intra-corporate

transferees.

IOM’s proposed IMDI would follow a different and broader approach than the
GATS, by potentially addressing all types of economic migrants, moving on a
temporary and permanent basis, with particular emphasis on enhancing the development

potential of migration. Moreover, involvement in IMDI would be on a voluntary and

out by the Global Commission on International Migration in 2004-2005, ILO’s 2004
International Labour Conference devoted to migrant workers, and 10M’s 2004
International Dialogue on Migration devoted to migration and trade and 2005 International
Dialogue on Migration devoted to migration and development.
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non-legally binding basis, with participation open to governments, the private sector and

relevant international organisations. IMDI would be a framework that would

systematically and comprehensively address the interlinkages between labour migration

and development, and provide continuity in pursuing these issues. It would work

towards three main goals:

1. Facilitate the matching of labour demand and supply

2. Enhance the positive impact of migration on development

3. Ensure safer, more humane and orderly labour movements

To achieve these goals, IMDI would:

Gather all relevant stakeholders:

v

Engage govemments as well as the private sector - including businesses,
employer and professional associations, civil society representatives, trade unions
and migrant and diaspora associations to work together with the principal

international organisations involved in these issues.

Facilitate the coordination of activities on migration and development

between international organisations:

v

Create synergies between intergovemmental organisations on migration and
development activities by offering a mechanism to develop joint activities and
pool their expertise. This would be in line with recent initiatives to enhance
cooperation between agencies dealing with migration from various angles (e.g.
refugees, migration, development, trade) through the creation of the Global
Migration Group (GMG) The GMG is an inter-agency group, meeting at the level
of Heads of agencies, which aims to promote the wider application of all relevant

international and regional instruments and norms relating to migration, and
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provide more coherent and stronger leadership to improve the overall effectiveness
of the United Nations and the international community’s policy and operational
response to the opportunities and challenges presented by international migration.
The GMG was created through the expansion of the Geneva Migration Group,
formed in 2003. The current members are: ILO, I0OM, UNCTAD, UNDESA,
UNDP, UNFPA, UNHCR, UNHCHR, UNODC and the World Bank.. While the
GMG agenda is broader as it covers multiple aspects of migration, IMDI could
support its collaborative work by facilitating the implementation of activities

identified by the GMG as priorities in the field of migration and development.

IMDI does not aim to duplicate activities already being undertaken by
international organisations. Rather, it is intended to help join the organisations’
efforts to address certain migration and development issues in a structured,
collaborative approach. Some activities described in the IMDI concept paper are
already carried out by UN agencies and IOM, either on their own or in
collaboration. The aim of IMDI is to offer the possibility to the agencies to
identify those they think would benefit from closer cooperation with other
agencies through the pooling of expertise and resources both from private and
public sources. This can either cover activities already being carried out or new

activities which would need to be developed to fill identified gaps.

v Be an open structure. IMDI would have some core partners among the main
organisations with a mandate in migration and development issues (e.g. 10M,
UNCTAD, the World Bank, UN-DESA, ILO and UNDP). Each agency would
have a role in coordinating IMDI work on specific activities consistent with its
expertise, and in setting IMDI’s agenda as well as its governance structure. IMDI
would be also an open structure in the sense that all the other international and
regional agencies would have the opportunity to participate in any specific IMDI
activities corresponding to their institutional priorities, or to initiate such activities

in the framework of IMDI.
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Build capacity:

v

IMDI would not create any rights of entry or alter any country’s right to
determine its immigration policy, as this is the sovereign domain of States. That
being said, IOM believes that the best means to protect the human rights of
migrants is in migrating through safe and legal channels and having a secure,
legal status in the host country with recourse to national laws and procedures.
Therefore, IMDI would help create favourable conditions for those countries that
wish to create legal labour migration avenues, and would assist those which so
desire to design labour migration policies thatrespond to their needs, with a view
to benefiting countries of origin, destination and individual migrants and their

families.

IMDI would promote information exchange, networking and dialogue among
govemments and intemational and regional organisations and other
stakeholders on labour migration and development as well as provide
technical assistance including capacity building at global, regional, bilateral and

national levels on such issues.

IMDI would act as a focal point for information on activities undertaken at the
multilateral level on economic migration and development. IMDI’s website would
display information on its activities as well as information provided by the
network of international and regional organisations to build knowledge and

awareness of these actions.

Pool resources from both private and public sources:

v IMDI would create a means for the international donor community, both public

and private, to pool financial resources and invest in activities including

prospective labour market analyses, skills development and training, and human
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resource planning needed for tomorrow’s global economy, which from a
cost-efficiency perspective are beyond the means of any single government or

private business.

v IMDI would be supported by voluntary contributions from governments and the
private sector. One part of these contributions would be allocated to IMDI for
pursuing core activities, and another part for ad hoc programmes in related areas,
supported by IMDI upon request from governments and/or the private sector and

after approval by a Technical Advisory Panel.

v IMDI would facilitate coherence between development and migration policies.
IMDI’s general purpose is to address multidirectional labour migration issues
(South-North, South-South, etc.), with the specific objective of enhancing their
contribution to development. In this regard, IMDI’s financing mechanisms would
be consistent with a country-led development model and with the Poverty
Reduction Strategy Papers prepared by governments through a participatory
process involving civil society and development partners, including the World

Bank and the International Monetary Fund (IMF).

Overview of IMDI’s activities

IMDI would provide for the development of global analytical tools and general
models while addressing through its technical cooperation and capacity building
programmes specific needs at the regional, bilateral or country levels, identified by

individual or groups of governments, businesses or other stakeholders.

I . Facilitate the Matching of Labour Demand and Supply

o Enhance global knowledge on labour market trends, labour force profiles and
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labour migration trends through the establishment of global databases and

analytical work;

o Create a centralised information source on regional and national migration

regulatory frameworks; and

o Develop and disseminate policy and programme models, as well as provide
assistance for building the capacity of governments to formulate national labour
market, human resources development and migration policies and elaborate

programmes in an integrated manner.

II. Enhance the Positive Impact of Migration on Development

o Improve data collection on remittances and their utilisation at the global level;

o Develop indicators to assess and monitor the impact of migration on development
to enable policy-makers to better integrate migration into development policy

agendas, including Poverty Reduction Strategies; and

o Develop and disseminate policy and programme models for enhancing the

contribution of migration towards development.

HI. Ensure Safer, More Humane and Orderly Labour Migration Movements

o Provide technical assistance at the international level on managed labour

migration;
o Contribute to building the capacity of governments to formulate policies (at the

national, bilateral, regional levels) on labour migration and related fields

impacting on labour mobility, living conditions and employment (e.g. Visa
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policies, social security, integration, etc.);

o Develop assessment tools and monitoring mechanisms for labour migration

policies and programmes; and

o Provide certification for the private sector and government programmes on good

labour migration.

Attachments:

Annex: Description of Activities by Component
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<Annex> Description of activities by component

GOVIZONIDNINE [ acilitate the matching of labour demand and supply

Core activities:

Enhance global knowledge on labour market trends, labour force profiles and

labour migration trends through databases on:

v sectoral and country/regional analyses of the future job market ;

v skills supply indicators: by country, education, training, language proficiency, etc.

and

v labour migration trends.

IMDI would also:

1)

)

®3)

Prepare estimates and projections in these three areas with particular attention to
their interrelationships on the basis of existing information at the global, regional

and national level, as well as further data collection and research activities;

Provide support and servicing to public and private actors through the preparation
of high-quality documentation, analytical work and facilitation of consensus-

building and policy development; and
Enhance coordination and cooperation among international and regional organisations

through the establishment of networks for information-sharing on current and

planned activities, exchange of expertise and lessons learned.
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o Create a centralised information source on regional and national migration

regulatory frameworks:

IMDI would establish a framework for the collection and dissemination of
information on national and regional migration legislation, regulations and
administrative requirements relevant to permanent and temporary migration for the
performance of economic activities (including GATS Mode 4 movements). This would
involve the creation of a network of national focal points and the development of a
common format for capturing key information in a manner easily accessible and
understood by end users (i.e. potential migrants, businesses and governments), reducing

the time, resources and effort needed to find and interpret this information.

In consultation with governments and private sector representatives, IMDI would
display the collected information on its website. It could include for each country the

following elements:

categories of permitsand their requirements
documentation required

method of presenting an application
processing time and application fees (if any)

length and conditions of stay

S N N SN N N

possibility and conditions for extensions (including availability of multiple entry
visas)

rules regarding accompanying dependents

review and/or appeal procedures (if any)

criteria applied for the economic need tests and quotas, if applicable

AN NN

general information on recognition of qualification procedures and relevant
professional bodies

v details of relevant contact points for further information
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o

v reference to any relevant migration laws of general application and links to the
documents which can be found in the International Migration Legislation

database (an initiative being separately developed and hosted by IOM).

Develop and disseminate policy and programme models for building the

capacity of govemments to formulate national labour market, human resources

development and migration policies in an integrated manner.

At the programmatic level, IMDI would provide support for:

@)

@)

)

(4)

Building the capacity of govemments to collect, process and share qualitative

and quantitative data and its analysis through training and technical assistance

Training for representatives of the private sector (e.g. trade and business
communities) and civil society (e.g. trade unions) on labour migration systems
and procedures, for a better understanding of how migration is managed, existing

legal opportunities and the main issues faced by migration policy makers;

Assistance to countries to improve transparency in their national migration
procedures (including for Mode 4 movements) by creating mechanisms at the

national level to collect this information and make it available publicly;

Human resource development and the formulation of foreign employment

policies in countries of origin, in particular through:

(a) Establishing national strategic plans on labour emigration:
e mapping out the comparative advantage of the labour forces in countries of
origin;

e identifying priorities for certain skill-types;
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identifying potential countries of destination (based on diplomatic relations,
available information on their labour markets, immigration policies and
presence of diasporas);

identifying gaps in the country of origin’s education and professional
regulations systems, as well as problems of recognition of qualifications with
main destination countries for skills aimed to be exported;

establishing target numbers of persons to be trained for national and external
markets;

establishing complementary strategies to lessen the impact of brain drain;
and

if applicable, inclusion of migration factors in the National Poverty

Reduction Strategy.

(b) Developing the capacity of governments to:

gather detailed information on foreign labour markets of interest to their
nationals;

collect statistics on nationals working abroad (by skills, gender, status in the
home country, and occupation in the receiving country);

promote their labour force;

support networking between public/private  employment agencies and
recruitment agencies;

negotiate mutual recognition of qualifications agreements;

prepare migrant workers for employment abroad (including vocational and
language training, cultural orientation, etc.); and

ensure the protection of the rights of migrants.

(5) Bilateral job matchingmechanisms: partnerships between sending and receiving

countries (governments and/or private sector) to match labour shortages and supply

in specific sectors at the bilateral level. Specific support could include:
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(6)

)

e Database development and registration of potential migrant workers:
development, technical setup and promotion of on-line databases to include
professional profiles of potential migrant workers for possible job placement in
the country of destination.

e Selection assistance: pre-selection of candidates on the basis of agreed-upon
procedures and requirements to facilitate employers’choice; organization of
on-site missions in countries of origin for direct contacts with selected workers;

and preparation of workers for foreign employment (as described below);

Provide direct services to govemments for the preparation of workers for
employment abroad, to include: document preparation; security checks;
skills/qualification checks (verifying diploma, language and professional abilities);
language training; cultural orientation (familiarizing with work, educational and

social environment); medical examinations; and travel loans; and

Labour market analysis and labour migration policy development: building the
capacity of governments to adapt their labour migration policies to the situation of
their labour market (e.g. elaboration of shortage occupation lists for which

admission will be facilitated, special schemes for business and investors, etc.).

OOIRONID\INEIN [nhance the positive impact of migration on development

Core activities:

o

(@]

Improve data collection on remittances and their utilisation at the global level;

Develop indicators to assess and monitor the impact of migration on

development to enable policy-makers to better integrate migration into
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development policy agendas;

o Develop and disseminate policy and programme models for enhancing the
contribution of migration towards development, and in particular:

v fostering the contribution of remittances to poverty alleviation;

v increasing the potential for transfer of knowledge and know-how and creation
of new enterprises arising from stays abroad and related transnational social
networks, for the benefit of the country of origin; and

v/ facilitating the reinsertion of legal and imregular migrant retumees in the

labour market of their home country;

o Develop comprehensive strategies for the alleviation of negative effects of
intemational migration of the labour force in sensitive sectors (e.g. health,
education) taking into account the international as well as the internal dimensions

(rural/urban, private sector/public sector) of the phenomenon; and

o Develop and support policies engaging with diaspora populations for the

development of their home and host countries.

At the programmatic level, IMDI would support govemments and the private

sector in the elaboration of programmes in the following areas:

(1) Remittances: improve data collection on remittances and their use at the regional
and national level; reduce the costs and enhance the accessibility of remittance
services for migrants in developed and developing countries (including through use
of new technologies); devise incentives to channel remittances into development
schemes, such as special tax reductions and the creation of investment productsand
improve the dissemination of information on these opportunities among migrants;

provide support to migrant collectives (i.e., Hometown Associations, etc);
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)

@)

(4)

()

Transfer of knowledge and know-how, and facilitation of entrepreneurship:
support the efforts of migrants willing to create small and medium-sized
enterprises, including by cooperating with banks to create a link between
remittances and micro-credit or facilitating access to loans, providing business
advice and consultation to migrants develop circular migration programmes for
highly skilled workers in partnership with countries of origin and destination,
including “shared work schemes” where workers share their work between the
countries of origin and destination, while keeping their residence rights; training
programmes of relevance for the country of origin; develop e-learning schemes for

university students in countries of origin;

Retum and reinsertion of legal and irregular labour migrant retumees in the
labour market of their home country: including establishment of pre-departure
programmes for the planning of return for legal migrants (e.g. saving schemes,
training delivery in the receiving country), job counseling, business and vocational

training, etc.;

Mobility of labour force in sensitive sectors: assist in the development of
national policies, including replacement migration, retention, circular migration, and
consumption abroad (develop programmes with countries of destination where the

services can be delivered in the country of origin, e.g. health treatment); and

Mobilisation of diaspora: a) undertake quantitative and qualitative surveys (skills
mapping) of populations abroad, to acquire a better knowledge of the potential and
interests of these populations to act as agents for development; b) identify key
development  needs/projects/areas in  home countries to better match
diasporas’contributions with real development objectives; c) adopt incentives for
encouraging diasporas’contributions (granting and portability of rights, special

services, simplified access to credit etc); d) build governmental capacity to work
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with diasporas (institutional change, consular services, communication tools,
programme evaluation etc.); e) promote partnerships between home and host
countries to acknowledge diasporas as cultural, social and economic “trans-national
bridges”playing an active role in development and migration debates; and f)
undertake research on the potential contributions of diasporas to development and
poverty reduction in home countries, in relation to their status and well-being in

the host country.

OOIEONIDNIMIE [nsure safer, more humane and orderly labour movements

Core activities:

o Foster sustained and action-oriented dialogue at intemational level on managed

labour migration;

o Contribute to building the capacity of govemments to formulate policies (at the
national, bilateral, regional levels) on labour migration and related fields
impacting on labour mobility, living conditions and employment, namely:

v/ Visa policies, quotas, labour market tests

Family reunion

Double taxation

Social security and other benefits, including portability issues

Recognition of qualifications

Protection of the rights of migrant, labour standards and integration

Irregular labour migration and illegal employment

AN N N N N N

Migration and security

This capacity building would involvedissemination of information of existing
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international standards (e.g. ILO, UN and UNESCO Conventions), the collection of
good practices and lessons learned made available on IMDI’s website, development of
training programmes, and supporting capacity-building programmes approved by the

Technical Advisory Panel.

Particular attention would be given to the creation of partnerships with the private
sector in the development, planning and implementation of mobility policies and

practices.

o Development of assessment tools and monitoring mechanisms on labour

migration policies and programmes:

There is a realinformation gap today regarding the effectiveness of various policies
and programmes aimed at better managed labour migration. The reasons are
multifaceted, including inter alia the difficulties of establishing mechanisms to capture
the complexity of the economic, social and political goals these policies/programmes
are attempting to achieve, and to be able to single out their impact among other
variables. However, real progress in managing labour migration is difficult in the
absence of proper evaluation mechanisms which are needed to identify good practices.
An international policy-oriented research programme would be launched to review
existing assessment and evaluation tools used at the national, bilateral, and regional
levels, and to develop new instruments which would be tested in the framework of

IMDI-supported programmes.

o Certification:
For the private sector: in order to support private enterprises in their efforts towards

ethical recruitment and fair treatment of migrant workers, a set of non-binding guiding

principles would be elaborated in consultation with business, NGOs, trade unions and
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other members of civil society. The enterprises complying with these principles would
be awarded a quality label which could figure on their products and their names would

be displayed on IMDI’s website.

For governments: IMDI would develop a Twinning Programme for Facilitated
Mobility between countries of origin and countries of destination. Under this
programme, a country of origin would commit to respect a certain number of criteria
related to combating irregular migration in exchange for visa facilitation or increased
labour market access to the receiving country for their nationals. IMDI would elaborate
a template framework to be adapted to the particular objectives pursued by the two
twinned countries, and review the implementation with a view to identifying areas for

strengthening implementation of the commitments.

At the programmatic level, IMDI would provide technical cooperation and
support capacity building on managed migration: including policy, legal and
administrative framework review and updating; improvement of migration management

operational systems training and exchange of experts.
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