
프 로 그 램

고문방지협약 및 그 선택의정서 관련 주요쟁점 분석

사회：나영희 (국가인권위원회 교육협력국장)

14:00~14:10 개 회 사 조영황 (국가인권위원회 위원장)

14:20~15:40 발제 1

발제 2

토론 1

토론 2

김태천 (대구지방법원 상주지원장)
차지훈 (민변국제연대위원장 변호사)
한상훈 (연세대학교 법과대학 교수)
조희진 (사법연수원 교수)

15:40~15:50 휴식 및 다과

15:50~17:10 발제 3 

발제 4

토론 3

토론 4

정경수 (순천대학교 법정학부 교수)
박기갑 (고려대학교 법과대학 교수)
장복희 (카톨릭대학교 법학부 교수)
박원석 (참여연대 사회인권국장)

17:10~18:00 자유토론, 질의 및 정리



목    차

인사말
【발제문1】 ··························································································    1

고문방지협약상 규정과 국내형사법체계와의 조화 및 충돌

：고문방지협약상 고문의 정의의 국내적 적용의 문제점 포함 김
태천

【발제문2】 ··························································································   77

고문방지협약의 적용 실태 및 문제점

：사법적 적용을 중심으로 차지훈
【발제문3】 ·························································································  117

고문방지협약상 통보제도의 도입여부 및 이에 따른 문제점

 정경수
【발제문4】 ·························································································  159

선택의정서 제3부의‘방지 소위원회’및 제4부의‘국가예방기구’

제도의 국내적 도입에 대한 고찰 박기갑
【토론문1】 ·························································································  185

고문방지협약의 규정과 국내형사법체계와의 조화 및

충돌에 대한 토론문 한상훈
【토론문2】 ·························································································  197

고문방지협약의 적용 실태 및 문제점

조희진
【토론문3】 ·························································································  213

고문방지협약상 통보제도 도입 관련 문제 검토

장복희
【토론문4】 ·························································································  221

고문방지협약 선택의정서의‘방지소위원회’및‘국가예방기구’

국내도입에 관한 검토 박원석



  ?

  .

  
, , .

  
, 
.    

  1995 1 1996 5
1 . 2004

6 2 2006 5
. 

  , 

. 

  2003 12 20
. 

‘
’

.

  2001 11
. , , , 

. 

  
, 

.

  

.

  , 
.

2005. 7. 28



발제문 1

고문방지협약상 규정과 국내형사법체계와의 조화 및 충돌

-고문방지협약상 고문의 정의의 국내적 적용의 문제점 포함-

김태천 (대구지방법원 상주지원장)



3

【발제문 1】
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Algeria

Argentina

Australia

Austria

Belgium

Bosnia and Herzegovina

Bulgaria

Cameroon

Canada

Chile

Costa Rica

Croatia

Cyprus

Czech Republic

Denmark

Ecuador

Finland

France

Germany

Ghana

Greece

Hungary 

Iceland

Ireland

Italy

Liechtenstein

Luxembourg 

Malta

Monaco

Netherlands

New Zealand

Norway 

Paraguay

Peru

Poland

Portuga

12 October 1989

26 June 1987

29 January 1993

28 August 1987

25 July 1999

 4 June 2003

12 June 1993

11 November 2000

24 July 1987

15 March 2004

27 February 2002  

 8 October 1991  

 8 April 1993  

 3 September 1996

26 June 1987

29 April 1988

29 September 1989

26 June 1987
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 7 October 2000
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26 June 1987
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26 June 1987
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 7 July 1988
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lRussian Federation

Senegal

Serbia and Montenegro

Slovakia 

Slovenia

South Africa

Spain

Sweden

Switzerland

Togo

Tunisia

Turkey

Uruguay

Ukraine

Venezuela

 1 October 1991

16 October 1996

12 March 2001

17 April 1995

16 July 1993

10 December 1998

20 November 1987

26 June 1987

26 June 1987

18 December 1987

23 October 1988  

 1 September 1988

26 June 1987

12 September 2003

26 April 1994

21

Japan

Uganda

United Kingdom of Great Britain 

and Northern Ireland 

United States of America

29 June 1999

19 December 2001  

 8 December 1988

21 October 1994
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Burundi

Azerbaijan

Guatemala

Mexico

Seychelles 

10 June 2003

 4 February 2002

25 September 2003

15 March 2002

 6 August 2001
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발제문 4

선택의정서 제3부의 방지 소위원회 및 제4부의 국가예방기구

제도의 국내적 도입에 대한 고찰

박기갑 (고려대학교 법과대학 교수)
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【발제문 4】

선택의정서 제3부의 방지 소위원회 및 제4부의 

국가예방기구

제도의 국내적 도입에 대한 고찰
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토론문 1

고문방지협약의 규정과 국내형사법체계와의 조화 및

충돌에 대한 토론문

한상훈 (연세대학교 법과대학 교수)
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【토론문 1】

고문방지협약의 규정과 국내형사법체계와의 조화

및 충돌에 대한 토론문

( )

○ 

, 

.

○ 

. 

○「 , 

( : )」(Convention against Torture and Other 

Cruel, Inhuman or Degrading Treatment or Punishment, CAT) 1984

12 10 1987 06 26 .

○ 2004. 4. 23. 136 . 1994.10, 1988.12, 

1990.10, 1986.2, 1988.12, 1999.6. 
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.

○ 1994 12 15 , 1995 1 09

UN , 1995 2 8 1272
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.

○ 

.

※ 1

1. " "
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· · , 3
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, , 
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2. 

.

※ 

124 ( , )  ① , , 

7 10 . 

  ② .

125 ( , ) , , 

5 10

. 

※ 
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4 2 ( ㆍ )  ① 124 ㆍ 125

1 . 

  ② 124 , 125

3 . 

○ , . 

, , 

. , , , 

, , , 

.

○ , , , 

, . 

○ , 

. 

. 124 , 125

4 2 .  
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（ ）

193 , 

, 2 .

（ ）

194 , 

, 6 10

.

（ ） 

195 , , 
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  ２. 
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（ ） 

196 ２

.
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2. 
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. 

○ 135 , 2

1 . , 
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. , .
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※ 
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○ 

( 2 1 , 12 ).
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○ 

, , 

. 

○ , 

. 

. 

○ 

. 

4. 

○ 

, . 
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토론문 2

고문방지협약의 적용 실태 및 문제점

조희진 (사법연수원 교수, 검사)



  199

【토론문 2】

고문방지협약의 적용 실태 및 문제점

( , )

  『 』 UN 

1 1997 2005

. ‘ ㆍ

’, ‘ ’, ‘ ’ ‘ ’ 

, , ㆍ 1
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ㆍ , , 

, ‘ ㆍ
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.
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, . 

  2001. 11. 25. 2004 ㆍ
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1
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.
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  , , 2004. 12. 15. 
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, ㆍ
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, ㆍ

” , “ , 
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” . 16 1 , “

1
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ㆍ ㆍ ”
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’ . 

  , 12 2

12 7 309

, 125 , 

4 2 . 
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  , , ㆍ
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ㆍ
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.
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  ‘ ’ , 

‘ ’

. 1
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  “ ........ , 

, 
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  “...

, .” (
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‘ ’

.



  205

  2002

, ㆍ ‘

’ (2002. 11. 6.), ‘ ’

2002. 12. 27. . 

‘ ’ ㆍ (2003. 1. 1.) , 

17 2 , , 

, , 

. 

  

, “...

.... 2
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..... , 
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. 

  2005. 7. 
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2004. 6. 1. 10 20 ‘ ㆍ
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. 

ㆍ
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  , 
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.     
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토론문 3

고문방지협약상 통보제도 도입 관련 문제 검토

장복희 (카톨릭대학교 법학부 교수)
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【토론문 3】

고문방지협약상 통보제도 도입 관련 문제 검토

( )

Ⅰ

  1995 1 9 , 21 22

. 21

. 

21 . 22

.

1. 

  ( ) 1

, . 

, 

, 
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. 

.  

  , 

21 , 22 , 

21 , 22

. 

.

2. 21 : 

  

  21 , ,  

( ) . 

, , 

. 

, , 

. 

. 

. 

3. 22 : 
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  B 

. 

. , 22

, 

B , 

. 

.

  . 

.

Ⅱ

1. 76 2 , 1

72 ② 1

( ) 1

. , 

. < 2001.12.29> 

2. 64 3 ( ) - 
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64 ( ) ③ 1 2

33 1

. , 

. < 1993.12.10>

  ⇒ ③ , 76 2 3

, , , 

( 1 ) 

( 3 , B 7 ) (B 

7 ) . , 

.

  22

.

Ⅲ

1. , 

2. 

3. 
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4. 

  , UN

, .  

5. 

  , UN 

(A Voluntary Fund for Victims of Torture) . 

Ⅳ

1. : B 7 B

, , , , , 

2. 

3. 

4. 6
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5. , , 

, UN 

.

Ⅴ

  , 

. , 

, 

.

  , , , 

, 

, . 

.  

  , (

) 21 22

.
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토론문 4

고문방지협약 선택의정서의 방지소위원회 및

국가예방기구 국내도입에 관한 검토

박원석 (참여연대 사회인권국장)
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【토론문 4】

고문방지협약 선택의정서의 방지소위원회  및

국가예방기구 국내도입에 관한 검토

( )

○ (jus cogens)

, ․
. 

○ , 2001 152

111 , 

1996

. ‘

’

, 

. 
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○ , 

.

○ , 

‘ ’

. 

‘ ’ 

‘ ’ .   

1. 

(1) 

○ 1987 , 1989 6 26 ( 1995

)  

○ 2005 6 139 (12 ) 
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(2) 

○ ( 1 ) 

  - ․
  - 3

  - 3

  - 3 ․

  -

○ ( 17 )- 10

○ ( , system of communication) 21

22 )

  -

○ ( 20 ) 

  - , 

○ , ( 2 , 16 )

☞ , 
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. , 

.  

2. 

(1) 

○ 2002 12 18 UN 

 127, 4, 42, 18 ( ) 

○ , 

○ 20 30

 ( 28 ) 
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Participant  Signature  
Ratification, 

Accession (a)  
Albania  . 1 Oct 2003 a  
Argentina  30 Apr 2003  15 Nov 2004  
Austria  25 Sep 2003  .
Benin  24 Feb 2005  .
Brazil  13 Oct 2003  .
Chile  6 Jun 2005  .
Costa Rica  4 Feb 2003  .
Croatia  23 Sep 2003  25 Apr 2005  
Cyprus  26 Jul 2004  .
Czech Republic  13 Sep 2004  .
Denmark 1 26 Jun 2003  25 Jun 2004  
Estonia  21 Sep 2004  .
Finland  23 Sep 2003  .
Gabon  15 Dec 2004  .
Guatemala  25 Sep 2003  .
Honduras  8 Dec 2004  .
Iceland  24 Sep 2003  .
Italy  20 Aug 2003  .
Liberia  . 22 Sep 2004 a  
Liechtenstein  24 Jun 2005  .
Luxembourg  13 Jan 2005  .
Madagascar  24 Sep 2003  .
Mali  19 Jan 2004  12 May 2005  
Malta  24 Sep 2003  24 Sep 2003  
Mauritius  . 21 Jun 2005 a  
Mexico  23 Sep 2003  11 Apr 2005  
Netherlands  3 Jun 2005  .
New Zealand  23 Sep 2003  .
Norway  24 Sep 2003  .
Paraguay  22 Sep 2004  .
Poland  5 Apr 2004  .
Romania  24 Sep 2003  .
Senegal  4 Feb 2003  .
Serbia and 

Montenegro  
25 Sep 2003  .

Sierra Leone  26 Sep 2003  .
Spain  13 Apr 2005  .
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