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Singapore Adult Guardianship
System and the Role & Performance
of the Office of the Public Guardian

By: Mr Daniel Koh
The Publie Guardian
Office of the Public Guardian
Ministry of Social and Family Development
Singapore

T
World Contour Map of Ageing

Global Median Age

(.

« Old Europe, Japan and Canada with median age > 40 years
= Ageing East Asia and Australia

Source: CIA World Factbook 209
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Median Age by Country

Country Median Age (2010)

Japan 44.7
Germany 44 .3

ltaly 432

Singapore 40*
Republic of Korea

India 25.1

Source: United Nafions, Depariment of Economic and Social Affairs website: hifp-fesa vun ongfwppdEecel-
Deataadpopulation hifrm

*Source: " A Sustainable Population for a Dynamic Singapore- Population White Paper”, NPTD, 2013 Data is for 2012
andrefersto cilizen population.

e ——
Demographic Trends - Singapore

Citizen Age Profile

=Today: Fewer clderly members in families
= 2a50: Inverted population siructure

Chart 1.4: Our Changing Citizen Age Profile

2012 2050
e

Age m Males mFemales Ae mMales mFemales

285 — 285 e
80-84 o — 20-84 —1
75-79 I 75-79 I
70-74 I 70-74
65-69 .| 85-69
60-64 _———— 60-64
55-59 ] 55-59
PR, 50-54 —_ -
rappg——— 15-9 —
40-a4 —_— 40-44 =
35-39 .| 35-39 .
30-34 3034 e ——
25.29 25-29 [—
2024 20-24 =
15-19 I 15-19 I
10-14 ] 10-14 [——]

5-9 I 5-9 |

04— 04 e

150K 100K SOK oK S0K 100K 150K 150K 100K 50K 0K S0K 100K 150K

Assuming current birth rates and no immigration from 2013 onwards.
Source: DOS




Demographic Trends - Singapore

Social landscape in Singapore

Percentage of elderly No. of dementia cases
aged 65 years and 200,000
above 180,000 -
160,000
P 18.70% 140,000
20% 1 - 120,000 - No.of
15% 100,000 - ®No.or
> dementia
e 80,000
109% - cases
- 60,000 -
5% + 40,000
- 20,000
0% . o
2010 2030 2020 2050

Source: Department of Statistics, 2011

E,egislative Evolution — Social Legislation

Vision:

Mission:

A7IZ0l QlolM NESARTe 2ol s AJLE 3AYO s A4y (5)
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MDTA vs MCA

=Binary (Yes or No)

Assessment of
Capacity

‘When proxy
decision maker is
appointed

Monitoring of

appointed proxy
decision makers

Channel/Tool for
appointment

=Application to High Court =Lasting Power of Attorney

=After total lost of capacity =When person has capacity

=Recognises fluctuating

capacily
»Decision Specific

(LPA)
= Application to Subordinate
Courts

= After lost of specific
capacily

Court appointed decision
makers subject to
supervision

g
=
o
=
=
=
=
(2%
bl
o |
G
o
ool
o
He
O

T
MCA - Framework

Person who Lacks Mental
Capacity

s 5 Dt

Lasting Court
Power of Appointed
Attorney Deputies

Excluded Decisions
Code of Practice

Ml-Treatment
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MCA - Core Values

Sviith = Respect for antonomy
T ertal
eapacity

RESPECT

FOR :
DIGNITY OF Partial
INDIVIDUAL TRLeTtal = Respect for residual abilities
capariby

Loss of =Recognise valnerabilities
mnental « Protect from harm
CRPACHY = Decision making in the best interests”
of individual

Act/Decision taken must be the less
restrictive for the person

A7HEO QOIN NESARIZSL 2ote] Ak AJLE 3%l Jlsn Ay (7)
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Hwang Cheng Tsu Hsu v OCBC
e e Ll e

“With a greying population, issues
surrounding wills and the disbursement of
assets will be common place.

Mr Edmond Pereira, a former district judge,
said that to avoid such problems, people
should appoint someone to look after
their affairs before they are unable to
manage their affairs themselves.

He said: “With the Mental Capacity Act,
this can be done. If someone has been
appointed, the bank will not have the: right
to question him or her.”

She sues OCBC for freezing her account,
wekich faclre Jatex overralos, &2
high-profile case. Now lawyers say...

Sowrce: The New Paper, 29 May 2010

Wong Meng Cheong and another v Ling

Al Wah and another

prime.news THES TUESBAY, AEGU

Psychiatrist’s sons lose ﬁght
against his mistress for house

Chastising them for acting
rather than their father’s,
Justice Lai said: “They
have used their father’s
incapacity to try and wrest
as much of his assets from
him as possible.

“Ifhe realised what’s
happening today, he'll be
heartbroken.”
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Lasting Power of Attorney (“LPA”)

B il iz o e
| e g e -

CTypes of
. Powers:

. S ST
P(m = above granting
general powers P ——
] Form 2: Draft
LPAfor dients e — ———
= e — T
ﬁl"fl’Ard:tmg
o Property & e —————
Affairs Matters
Cextifiedbya
- ——

Self (with mental capacity)
Makes LPA
- do signs Registers LPA
issuer signs = AL
- donee signs Office of the 5
Donee steps in only when -

- donor has lost mental capacity
- there is a decision 1o be made

A7IZ0l QlolM USRS 2ol AE: AR 3AFO JisT o4g (9)
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Powers of Court

Regarding a Lasting Power of |} %“ﬂiﬁty' meaning, cffectand operation of the
Attorneiy

i -Whet]:erthepersonhasorhcksmpacitytomkedec'ﬁi)n
NMake Declaration or decisions on matters.

. A ). Make decisions on the person’s behalf.
ke Speactfic Dectstons

SR ED L LAppointnient or |« Revoke the appointment of a deputy or vary powers
YV Botuers conferredon him.

TS (TC e l Make a will, CPF/Insurance nominations and revocation.

N VUV ¥R

Ayt Wy specific property &affairs or personal welfare matters

~’- Give powers on specific matters or general powers to

N

Office of the Public Guardian’s Functions

)

INVESTIGATIVE
\ J EDUCATION

o (Sl

= Lasting - = Dealing with

Powers of Iiesiza il et Meaianiies representations

o Rageivi
Sl %eé, 71} L o | el by
ke i = Investigation o )
+ Court Orders et il Lo b AT O A 0T
P (LRI
xp[ aties & = Reportsiicin Astakehelden

BEne BUINE ATl

(e alniegs i)

O IR aenafivh e fiter il b

EHUII \ /

AN E5S Y3 NUSAR 21| ATRA
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Strategic Outcomes

Stakeholders |TheGenﬁra]Pubhc
related
Strategic
QOutcomes
].lcEdu-tlon
_Robust Protection Framework
i Office i

o
Tational -
Efficient

Areas

ndent. md&‘\“’“dc“

indeper

1 am \“dt‘r “tl yNOTIL
my- do S0,

autono

jvalue my

Registry

Maintain registry of LPAs and court orders

No. of LPA applications: 3,562
No. of Court Orders: 623 appointing 956 deputies

*as of 31*March 2013

ol5t

7IEN A0N gES A= =719 o
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Daily Activity Summary

28 March | 29 March

2013 2013

(Thu) (Fri)
No. of applications received to 6 o

register LPA

Mo. of LPAs registered 4 a
No. of Court Orders received o a
MNo.of Walk-Ins 4 o
No. of Searches in Registers 1 o
No.of Calls 37 o

TNo. of websile visits 238 265*

No. of webgite visits {mobile
website) 9 27

No. of public talks/seminars b bkl

No. of oulstanding for 8
investigations
MNo. of outstanding for referral 2 2
Request for assistance {(deputy of 6 6
last resort) - cutstanding

Month-to-Date
(March 2013)
Target
Actual  for
172 Month
150
138
11
12
35
644
6,241
513
a8
8
2
6

Financdal Year-to-
Date
{01 Apr 2012 to
date)
‘Actual for
FY to date
1930

Target
for FY

1,800

1,817
229
2406
o1
6,746

°”“‘§E§

01 Mar 2010 to date
{Since start of
operation)

102
16,514
187,184
7,001
443
36 (total received)
25 (total received)

59 (total received)

Registry - LPA Applications

200

150

100

Mar Apr May

Jun

Jul

Ang  Sep

Oct  Nov

Dec

Jan

Feb Mar

AN ZH AmEA
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Registry - LPA Applications

210
150 4 150 4= -35@-4— 350~ — I =1 ~15i 15 I -1 151 1504 —150 4 -1
\ I
\ [
\ !
\ !
\ /
\ [
v/
!
I 7|I I

Jan-12  Feb-12 Mar-12 Apr-12 May-12 Jun-12  Jul-12  Aug-12 Sep-12 Oct-12  Now-12 Dec-12 Jan-13 Feb-13 Mar-13

=
@
o

=
=
o

@
(=]

=
o

-40

mmOPGForm1 WEmOPGForm2  —a -Monthly Target (FY12)

T
Registry - Age Group of Donors

5% \ /3%

20%
25%

38% /

m21-34 m35-55 m50-70  71-85 >85

A7IZ0l QlolM NUSARTe 2ol AE: AJLE 3AYO JlsT A4y (13)
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Registry - Age Group of Donees

4%\ 7%
/

25%

54%

W21-34 W35-55 W56-70 © 71-85

T
Registry - Court Orders

35

——FYz010
Y2011
——FYz2012
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Registry - Court Orders

40
35
30

25
20
17 18

34
8,
22
19 19 19 19 2Nl 20 20
0 18 18
16 7 16
13 13 1 12
10 10 10 10
i 7
0

Jan-12 Feb-12 Mar-12 Apr-12 May-12 Jun-12 Jul-12 Aug-12 Sep-12 Oct-12 Now-12 Dec-12 Jan-13 Feb-13 Mar-13
m Court Orders  m Deputy Report Received

y
w

=
o

w

Registry - Age Group of P

1% 6%

40%

290%
m<21 m21-34 H35-55  56-70 ©>71

7LEN AN JES AN =719 JE: d7tE 2UFY VIsH 9
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Supervision & Investigation

mNewCases  mOngoinglnvestigations:1-3months  m Ongoinglnvestigations: > 3 months

Supervision & Investigation
- Case Study 1

=P, (F/75), suffers from severe depression, and her danghter A was appointed as her
deputy

=P came to OPG to attempt to make an LPA for herself despite A having been
appointed as her deputy in 2007

10

O B N W B U OO N 00 WO

=P claimed that she does not want A as a depuly anymore as she was controlling and
takenaway P’s access to her own passport and bank accoont

=A Board of Visitor (“BOV™) was activated to visit A amd assess if there is canse for
concern about her management of P's person and affairs

=“The BOV made the visit and informed OPG that there is sufficient reason to beheve
that P has a forceful personality and has extreme mood swings doe to her medication

*Hence, A’s decision to keep P’s documenits and finances, are all done in P’s best
mterest and that A has shown great compassion andd concern towards P




Supervision & Investigation
Case Study 2

= P (M /59) suffers from mild mental retardation and his brother, A, was appointed as his
deputy

= A is corrently in jail and OPG was alerted by a whistle blower that P is living alone with no
deputy taking care of him

= A Board of Vistor (BOV) was sent down to visit P at his home for an assessment of how P is
managing alone and whether his welfare has been « sed by A’s ab ]

G

+*The BOV reported that P is able to make simple paymenits and there is also a healthy level of
commumity sapport

= However, P has a sister who may be mfluencing himn to withdraw monies from his bank

account

= Hence, OPG 15 looking into the appointment of deputies of st resort for P to safegnard his
assets

*

humanrights.go.kr

<\ 2711 RE|

Public Education - Talks

35
30
25

20

Jan-12 Feb-12 Mar-12 Apr-12 May-12 Jun-12  Jul-12  Aug-12 Sep-12 Oct-12 Nov-12 Dec-12 Jan-13 Feb-13 Mar-13

-
w

-
o

w

m Events O [ Qutreach mPublicity m Public Talks & LPA Workshops

H7IEM AN JES AN =719 HE: d7tE 2UF ISy
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Public Outreach Events

. y 43rd SMA National LivEnabled
Radio Talk Show Medical Convention Showcase

LPA Awareness Campaign

<

Radio Clip

Bus Wrap

‘Ah Ma’ TVC Bus Shelter Ad




4.

oF N I7IRIFLIAE
/

humanrights.go.kr

_
OPG Website

OFFICE OF THE ’ s-ngapore Government
PUBLIC o i
GUARDIAN Qo @Y S pQ

Pre-plan with a
Lasting Power
of Attorney

to protect yourself
and your loved ones

QUICK LINKS  >> = Code of Practice « Revoked Donee UID Number = Revoked LPAs » FAGS

Listof e BOOK e‘
. Accrodited GPs | APPOINTMENT
Diectoryof 4 REGISTER WWa
Lawyers FOR EVENTS 9

Latest Events

=
Directory of LPA -
el (] FORM MAKER "™
e TR ContactUs
L 1800 226 6222 (Toll Free)

T —
Public Perception Survey - 2010

| Tmportance of Fulure Planning When Not Able to Make Decisions For Themselves

97%

50%

2% 1% 0%
1__—__'___'_—_‘
Very Important Somewhat Somewhat Not Important Not Important
Important Important | Not Important At All

n = 1500

7LEN AN JES AN =719 JE: d7tE 2UFY VIsH 9

=N

et



&

humanrighls.go.krﬂa

=7IRAIAAHS]

T —
Public Perception Survey - 2010

Event Mental Capacity Was Lost

Motivating Faclors to Make Plans for Personal Welfare and Financial Affairs In the

Triggering events such as major illness
(yourself, family or close friends)

Old age

Have substantial earnings / financial assets

Settled down f married

Others

More information / awareness

If needed for future generalions

Base = 1438

Mote: Percentages may exceed 100% as this guestion allows multiple responses
Samples excluded DK/RF responses

46%

43%

T —
Public Perception Survey - 2012

| Importance of Future Planning When Not Able to Make Decisions For Themselves |

Those who said

portanttend to
be.

-Highly educated
-Mid to High skilled
workers

-More welHo-do

-Single 2012

Thosewho said not

mmporianttend to
be:

1 ow educated
‘Low skilled

workers
n (2012) = 1502

\ Lesswelliodo /
n (2010) = 1500

2010

themselves remained the same at

2010

2012

The percentage of respondents who felt that it was very important, important and somewhat
important to make future plans for themselves if they were unable to make decisions for




Public Perception Survey - 2012
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Motivating Factors to Make Plans for Personal Welfare and Financial Affairs In the

Event Mental Capacity Was Lost

Triggering everts such as major 7% A
illness (yourselr, family or close
friencs) a6%
3%
Oid age
a3%
10%
Settled down/marnied ¢
18%
21%
Hawve children o
2%
Hawe substantial earnings/financial 18% WJo
assets j 29%

o
Cthers o%
4%

1~S|glli=lllyhyﬂd5% siy bewed
b Sigmifaczanihy kewer al 5% sig bevel

w2012
w2010

Base (2012) = 1480
Base (2010) = 1438
Mote: Percentages ey exceed 100% as this gue stion allowe ruttiple responses.

) P ANAN
Mote: Responderts were those who made preparationsf plannings ()76, What could mativate you to make preparations/plans for the everfuality that you
migh lose mental capacity and would nd be able to make your own decisions then?

lost ertal capacity.
Mote: Sarrples excluded DHRF respanses.

The greatest motivation to make
plans for personal welfare and
financial affairs in the event mental
capacity was lost were triggering
events such as family and friends

suffered from major illnesses (73%).

This was significantly higher than
the 46% in 2010

Old age was the next motivating
factor but the percentage who
thought so dropped from 43% in
2010 to 30% in 2012

Notably, having children was
increasingly motivating for people to
make plans. The percentage
increased from 2% in 2010 to 21%

Stakeholder Engagement

» Banks

v Igsue faced by donees: Bank requested donee to close P’s existing
account, and have a new one opened. There are concerns that

with this method, monies doe o be received by P will not be

received.
= Hospitals

» Fxpansgion of aceredited medical practitioners

o Omiline acereditation
» Lawyers

v [Ineffective clauses drafted in LPA Form 2

v i, Ifany of the g donees (acting jointly) shoold predecease me
or ig unwilling or unable to act, then the remaining donees shall
have the authority and power to do the things set ol in this

LPA, jointly.
v Legal semainar comdoetaed

H7LE AN

NESAN T} Fote] 4E: AJLE 7MY 75Tt o
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Partners and Stakeholders
-85 BDBS ©ocBcBank ()5S income

e~ .: Changi Singapore
O |C J gﬁ @ General Hospital General Hospital
- g MINISTRY OF HEALTH TS E— —_—
i SINGAPOR

SingHealth SingHealth
@ ENTAL
Hea lth SOUTH EAST

HEALTH Promotion NORTI‘IW % ;

Loving Heasts, Beautiful Minds Board VELOPMEN
’ Tan TockSeng
it pYN 0
7" [ )
% S%JTH E-3 i~ CENTRAL 60 NCSS
oty SRR oy muw\ngé:urmmr COUNCIL ‘\%ﬁm&g ) ";.'als‘:;'.:'l ?::,::‘,"

THE LAW SOCIETY
OF SINGAPORE

3 Years Experience

1 year
OPG covered much ground in the first year of
operation with a keen focus on the following
areas:
o Putting in place a robust registry system to deliver
high standard of services
= Creating public awareness of the new Act
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3 Years Experience

2nd year
» OPG focused on:
= Increasing buy-in through LPA uptake

o Ensuring protection framework is effective and
efficient

= Building capability to deliver high standard of
services

= Staying engaged with stakeholders

3 Years Experience

3rdyear
« OPG continued to:
= Pace up momentum of outreach through a public
awareness campaign
= Enhance access to the LPA for the man in the
streect
= Ensure public confidence in the Act through
stakeholder outreach

= Strengthen the protective framework

A7IZ0l QlolM NESARTe 2to| s AR 3AYO| JlsT AE (23)




Future Challenges

» Changing demographics
o Silver tsunami
o Inslitution of family is under greal stress
= Longevilty

« Challenge to bring about mindset change among
Singaporeans towards pre-planning

- 3 strategic thrusts:

1. Ensure Accessibility, Ease and Convenience
2. Ensure Publie Confidence

3. Sharpen Protection Framework




Global Median Age
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Chart 1.4: Our Changing Citizen Age Profile
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% . She sues OCBC for freezing her account,
® which judge later overrules, in
high-profile case. Now lawyers say...

ZX: The New Paper, 20104 52 29213

Wong Meng Cheong 2| v Ling Ai Wah 2|

At

prime.news

THE STRAITS TIMES TUESBAY, AUGUST ¥ 3601 MOk 43
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Pre-plan with a
Lasting Power

of Attorney
to protect yourself
and your loved ones

QUICK LINKS  >> = Code of Practice « Revoked Donee UID Number = Revoked LPAs « FAGS

Listof Qe BOOK Q‘

Accredited GPs APPOINTMENT
Diectoryof 4 REGISTER WWa
Lawyers FOR EVENTS 3

]
Directory of - LPA
a FORM MAKER ”

Latest Events

e TR ContactUs
Ma™ (English) . instructional
J— 7 et 1800 226 6222 (Toll Free)

4.

@ 271015

humanrights.go.kr

CH= OIX| = Z=A}- 2010

| XpAlO| OJALE 2T 4 Y2 MIE AT 0|2 Ao Say

97%

50%

2% 1% 0%
1__—__'___'_—_‘
HeotEse orER il R g £

n = 1500

720 AN HESHMESE =7t HE: YItE

=



ol ]
a :
™ © )
o 3 o
ol ~ o
o o
: :
ol _ !
Jor | o
T Mn K
Bl g of
oF 1 o N do
o W m_ & 8 o
a ) | i
-— 2 _
o ¥ " ~N O 5
o~ < T -— |G o
= = W o " -
L 5% o~ =
< 3 Al N :
) ] ol
- Mo) 0 = _ il -
T @RI T4 L B 8 "
2 RHRoOWORN N OHE Bk = o = !
3 ] ® 7 R oz ke K. - & & 8o =
o FR T o= 3 F aid o 58 Ky
_I_I_ MO zokr b3l =0 1 Wmm_o_u 1] no WuurM
— | bl ur ™, “ﬁ - A,,Tmﬁg _|_._ = g2 gl
Ko g § €2 egi — W 88 &y
= <0 e x‘.o T T NKH |38 cc A_.%_
O o e - {F oy T
i Ko OL . - ;mm
O RER i
] s R
= |& M0 |po| | 4ps gk o)
[ -4 l Mg Sug e = oj
=< _|._O i ghup™iz =iz [ TR oo
o < B0 H i s o W -
il ol _Mm_r: o 7 Ko 7 W il
L] oo ot <| fm
<l olo

N 7RIS

o

&
2, Do siyBuuewny



<.
/

&
P
8.
o

o
CHE CIR| = Z=AF- 2012
(oABFSES 4UT B2 NS U KADAIE 93 A2 £ 57| 29 |
Tt e Aol . oINS NS A
sam e dziouy  I—— LG S = ol A1)
e ﬂ M Aol 59 50| FriAe|
4HAY (73%)0] C}. 0= 20103 &}
] 'S
A A E% M 0% =
18%
{ @ 2012 Ao 2Wy gQA0|ieL) HEZ
Aot ole F 21% 48 oo i?;ioﬁla;;;%mw 20124 30%=
2% Le} a
sepce/agay Y S S etais AL, N7l YL
mETEEETE L APAO| AR = 610] 3 O]
o ABlE 428 1A Bl 5=
et |7 apga H| 20| S7130 =

7 8% G2l oA JEE Hs

x H=2o [E]
15% go S 0ICE HS2 2010'H 2%0)| M

2012 21%= 713}

8 E0lM YEe ob

16 N0 HN H22 A = g

Hoto] 2 Arm BYS

FA-SDAC BULALUA U TAS S AGZ oo NELE 94 THIE AL ALE 4P ES @ 5=
28 vae o1 sue Aasac o 2A=0| AU

L

s Ol
L O
» Y& 0|2 910] HMBH= Ol : 2We Y& O] PlojA| P
1= 7] gajskn, Mz Aol S aE). 0] 2
POl OS50 4 H|0F B =2 e 4 A HE 2RI 7} ULk
- H3
- QIZ e 0|5 Q12fo] 21%
- 2091 91 A=

o HHS AL
o LPA QA o0 7| &610] Zfae o) 2zl
o Ol (RS0 WEBH=) 30| YLE

Al
10| Kf4 = CF
2|2 s

rele

1 oY {o

e
& el
A APE ol L 25E 02| Plo = ZEo)

o

=7 HS]

7= 2 g2, LA 254 O] 1S 2 LPAY |8+ 22
SeoR U HeE AbAof 2 2ok
» HE AOL A
A7HE0 AN JESAEZS Bt A HIHE 2AYY IS 9

®)




@

humanrights.go.kr

=7IRAIAAHS]

T —
= A2 OB S ALK
-85 BDBS ©ocBcBank (i |ncome

) Changi Singapore
O |C J gﬁ @ General Hospital General Hospital
st =~ MINISTRY OF HEALTH T T—— —_—
: SINGAPORE

SingHealth SingHealth

O f::asn'rure

) menras Hea Ith % SOUTH EAST
HEALTH Promotion NORTI‘IWFST ’!

ananan o Hearis, Beautital Mins Board

Tan To:kS ng

. 0
f—ﬁg SOUTH "o ¥ )
; o NCSS
- - WEST n ‘kSlCN%TA‘EE*IE: @ National Council

COMMUNITY DEVELOPMENT GOUNGIL of Social Service

fe==—N
THE LAW SOCIETY
OF SINGAPORE




N leiasias
NL/

Pl
R0
80
Of

o]

[

ml

5
Q
¢ ¥
5 3
W o
o %
o ™
Sy @ zowﬂ
IR = L
olol 5 R gr
Ko=z <<
Klpler T
o ool <
gLl A
N T 2
w?aﬂﬁ¢ﬂo
JM§%%ﬂ
05 Hp o
loﬂ o o o

Pl
<0
80
Of

o]

~d
Ml

ol

Klo

i

B

L]

e 5
o i
o o

2 K
gin W
T F
) OF of RI Wo
o M < ofu
oS S
—RR K
@Wﬂ%ﬂ
FOEEE&
™ ol ol od 1o
O koor =0 &
KH0=Fzolo
m _|I_O o o o

NEE
c w3 H|7e| el

720 AN gESAMEZt =7t Ak



Oj2q 2] =71k

e OI_|__rL‘6‘I-I-I I:l:|§|.

= 71 L=

- LR S 228 DGy
o J1E R =T IMB A AS WA B A
o II-_J‘I:

« MTFEOIS ALO|0| O|2| A|ZIBHE AL A S
Q= oH010F & 1HA

- 37HX| ®M2to| QX[
1. Ed, 8004, Heldel gH
2. CHEQ| 4l =t
3. H& HA S| gkt




S OOOOOOOee
w+++w+¢+

4* +44
+*+*

+ +4444-
++w+++++++
P+ bbb
¢Mw+++

323834

@ S710IHSIAE

5006 ¢
bbb
> 44444
> **\*v R
260004
6 60004
>4 4444
80006 E
44444
£ 080G¢
>4 4444
\4%+++

2022¢
+++++

44444
Yw44¢+

AN 2 AHHA

Fumie Suga






N leiasias
NL/

a¥ 2013 (Fri)

; omﬁthssmn of
,tltute’;t%r Adult
Policy

. DE-Fumie SUGA
> sity, Tokyo

» In the English Adult Guardianship Law (the
Mental Capacity Act 2005), the focus is
placed on how much they can avoid
substituting decision-making of the person

» Rather, their approach is;

intervening only in the specific area where

the person cannot make decisions

in spite of the maximum help from others,

e And even then,

“empowerment” prevails

=the “supported decision-making” approach

=maximum help + minimum intervention

“supported decision-making” approach

U2 NESZAR=Y Hutet ol N (49)
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However, the p
taken is such th n
order to protect the
person in question,
someone takes over
his/her decision-maki
and actually, this is
encouraged by the le

Japanese Approach

U2 NUSARI=Y Hmet g3o mH (51)



Article 859 (Administration and
Representation over Property)

A guardian shall administer the of a
ward and in juristic acts
concerning his/her

*juristic acts=entering into ¢ s, setting aside

to buy/sell property,

to stay in care homes

to purchase care services

to receive medical treatment at hospitals
to give property to others

» making contracts on behalf of them,

in order for

“undertaking affairs related to

living, medical treatment and nursing, and
administration of property

of an adult ward”

» but, the main task is; ‘
working as an legal agency in legal situation
=law of agency applies |

"What is the task of guardian?




whether they can manage their own proy

that is,

- to understand the nature and effect of
contracts generally

» not to be caught in unconscionable bargaining

» to protect themselves from undue influence by
malicious parties

* including fraud, coercion
eeds of protection from

= vulnerability E
financial abuse

also, preservation of family assets?

\7Vhat capacity is assessed?

@®guardians

=|egal representatives (ag
supposed to make subs

behalf of the person.

®the ward (a person |

=assumed to have
racts made by the ward can be
by guardians

of ol (53)

UR=9| dutet etz
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Article 9

A juristic act performed may
be provided, however, that ,

this shall not apply to any act relating to daily

life, such as the purchase of daily household
items.

*He/she cannot make contracts on
his/her own except for daily consumption
=the to make is
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according to their cognitive ability
determined by medical practitioner

itatec

Guardianship order

Medical model Curatorship order

to be always represented by “guardian
in all transactions except for daily consumpt

People under “curatorship” who are determinec
sometimes in a situation of insufficient capacity,
and to be, in prescrlbed situations in the Code,
represented by “curator” \ -

People under “assistance” who are determined ‘
rarely in a situation of insufficient capacity, and
to be, in specific situations agreed by the ward,
represented by “assist”

Seeking for “less” intervention ?

U= YAsANTO Nuet 30 mr (55)
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e (2) borrow money or take others’ debt

« (3) obtaining and disposing real estate or
other valuable property;

» (4) bring legal action into courts

« (5) make a gift, make any settlement, and
agree to arbitration

» (6) accept or reject inheriting, or division of
inheritance among successors

« (7) refuse an offer of a gift or legacy, accept
the offer of gift or legacy with duty

e (8) construct a house or make refurbishment,
expansion and major repairs to the house

e (9) make tenancy agreement for longer term

The lists of curatorship :Article 13

» persons with fluctuated capacity are toc
easily put into the first category,

=assumed not to regain mental capacity,
rather, to have mental capacity deteriorate

the policy here is;

protecting the person before it is too late
(before he/she is tricked into contracts that
are disadvantages to him/her)

more protection

more disempowerment




RIER B

uratorship

BIR19F
B0
D215
assistance lmﬁEZZﬂE
O¥235F

'« No principle of the least restri
intervention

« No recognition of ~~ as intel

=easy to be inclined to paternalism...

e No concept of supported decision-mal

thorough intervention
having guardians fprever arouncs
or

nothing?

'Leading to Disempowerment
‘then, Social Exclusion
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Article 858 (Respect for Intention and
Personal Consideration of Adult Ward)

A guardian of an adult, in undertaking affairs
related to the life, medical treatment and
nursing, and administration of property of an
adult ward, the of the
adult ward, and his/her




@ 710

Guardians in Japan sometin
dilemma between applying

the person’s wishes
and

the objective assessn
him/her.

However, ther

Article 846 (Replacement of Guardian)

If there is an .

or other cause not befitting the office of
guardianship on the part of a guardian, the
family court the guardian on the
application of a supervisor of a guardian, a
ward or his/her relative, or a public
prosecutor, or ex officio.

A guidance (the provision) to be
applied only in extreme cases




In the substitute decision-making approach
without proper guidance,

guardians can only depend on
common sense and their own views.

*In this approach, if guardians are the person’s own
family members, the wishes of the person and

those of the family can be intertwined and
sometimes overwhelmed by the latter.

Is it enough?

even in cases where guardians
professional people outside

affected by the w
result, some kind




Or,
easiest choice for guard

*making hu
house whe \
to provide a ba
for him/her

or

placing him

f easiness to cope
er wishes

In the UK’s system...

@®the checklists and the Code of Practice
are provided in the Mental Capacity Act

=instructive guidance and also the conducive
\\IaWII

for every decision-maker, including family
members and professional people, to rely on

in order to identify what decisions is in the best
interests of the person.

@®Furthermore, guardians are protected by....

on the other hand.......

=7 HS]
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Section 4 (9)

In the case of an act done,
made, by a person other thai
there is sufficient compli
section if

(having complied with
requirements of subse
he reasonably believe
or decides is in the be
person concernet

enses to all types of decision-
ers with different backgrounds

» Professional guardian, outside of a fan
manage a sum of money and prop

Case 1

The ward wants to go abroad with the busines

class in a tour ‘

« Families disagree with this idea, because it
could be risky for him/her, and they consider it
as a waste of time and money

Case 2

The guardian thinks that a new digital TV set

with a large screen would be enjoyable for

him/her

« Families disagree with this idea, because
he/she always falls into a sleep when it is on.

\Hard cases in Japanese Law
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« No system of settling disputes

*No office of Public Guardian

*The Court does not determine what is
in best interests for him/her

*No office to treat complaints

Sometimes families put undue pressure on
guardians to push through their own wishes

Where can they go?

» the father of a daughter with severe
learning disabilities
as guardian (financial deputy)
also, as the president of the parents
association .

« he made a big gift from her money (mostly
derived from disability pensions) , without
notification to the court, to the care home
where the daughter is living

» he also encouraged other 50 parents to do
the same, and made an investment

» the care home used the money for refurbisrji
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« Section 1

» (1) The following prInCIp|%§
purposes of this Act.

» (2) A person must be
capacity unless it i
lacks capacity.

« (3) A person is not to b
to make a deC|5|0r1 unle
steps to help him tc

. (4) A pe 'SC

this Act for or on behalf
lacks capacity must b
best interests.

« (6) Before the act is done
made, regard must
purpose for which it is
effectively achiey
restrlctlve of

U2 NUSARI=O Hmet g3o mH (65
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(1) Persons with limited mental capacity should
be more positively included in law and society

(2) They should be given more opportunity to
participate in deciding their own affairs with
considerate assistance before substituted

(3) Voice of them should be heard more carefully
in delegated decision-making process

(4) Developing consumer contract law rather than
restricting legal capacity to make contracts

(5) Protection of guardians from excessive
(ambiguous) responsibilities

(6) Setting up new system of settling disputes, or
treating complaints other than the Family
Courts

(7) Setting up new rules of regulating substituted
medical consent

The Future Tasks
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